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The recent annual meeting of the American 
Bar Association at Saratoga was of even 
greater interest than usual. The questions 
which arose from the labor difficulties in the 
west formed an important topic of discussion 
and there was some difference of opinion ex- 
pressed as to the legality or propriety of the 
action taken by the courts. The president 
of the association, Mr. Thos. M. Cooley, 
being absent by reason of illness, his address 
was read by the acting president Samuel F. 
Hunt of Cincinnati. This address was some- 
thing of a departure from the usual plan gov- 
erning the address of the president. In ad- 
dition to the customary review of changes in 
legislation the distinguished jurist discussed 
some of the legal aspects of the recent strike 
in the west, particularly referring to the con- 
stitutional questions involved in the protest of 
the governor of Illinois against the employ- 
ment of the federal troops by President 
Cleveland, and the demand for the establish- 
ment of some system of arbitration between 
labor and capital. Papers were read by 
John F. Dillon, of New York, on ‘‘The True 
Professional Idea,’’ and by John iv. Lawson 
of Missouri on ‘‘The Standard of Legal Edu- 
cation in the West.’’ Charles C. Allen of 
Missouri, in a paper on ‘‘Injunctions and Or- 
ganized Labor’’ made a protest against the 
‘omnibus injunction’’ of the federal courts 
which formed so peculiar a phase of the legal 
proceedings while the labor strikes were in 
progress. The writ issued by Judge Jenkins 
in the Northern Pacific case he described as 
a ‘‘striking innovation’’ and as marking the 
point of departure from what is understood 
to be accepted practice. He contended that 
in view of the fact that the criminal laws are 
ample and severe, there is no legal justifica- 
tion for invoking the aid of a civil court and 
claimed that it points to the conclusion that 
the people are becoming afraid of their own 
institutions, of trial by jury, and have lost 
confidence in the guarantees of civil liberty 
enshrined in State and national constitutions. 
Though there is much reason and plausibility 
in the paper read by Mr. Allen the courts 
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have with practical unanimity approved 
of the jurisdiction which he so forci- 
bly contends against. The meetings of 
the lawyers appointed by the legislatures 
of the various States to make plans for 
uniform legislation and the sessions of the 
section on legal education were not the 
least important part of the work per- 
formed by the assembled lawyers. The legal 
educators had not in the past had any suffi- 
cient opportunity for meeting and exchang- 
ing views as to the proper methods to be pur- 
sued inthe law schools. Great interest was 
shown in the addresses which were delivered 
and the attendance of representatives of the 
prominent law schools of the country was 
fairly large. Some progress was shown in 
the work of making the laws of the various 
States on commercial subjects and on mar- 
riage and divorce more nearly uniform. 


NOTES OF RECENT DECISIONS. 


Raitroap Company—Construction Com- 
PANY — Common Directors — UNpDvE 
InrLuENce. — The ‘‘boom’’ period of 
railroad building in Kansas, in 1886, is re- 
called by a decision of the Supreme Court of 
Nebraska, rendered on July 26th last, in 
Fitzgerald v. Fitzgerald & Mallory Construc- 
tion Co. et al., 59 N. W. Rep. 838. 
Taking advantage of lax laws author- 
izing the organization of railroad corpora- 
tions, with practically unlimited capital, with- 
out substantial payments upon capital stock, 
and under the stimulus of statutes authoriz- 
ing township and municipal bonds to be voted 
in aid of railroads to a prodigal extent, the 
then prosperous State of Kansas was overrun 
by adventurers who long ago disappeared, 
but have left their monuments behind them 
in the shape of many millions of public in- 
debtedness weighing heavily upon the people 
of Kansas to-day, and unremunerative rail- 
roads which have been tacked upon once 
prosperous systems. This case is note- 
worthy for the unusually large amount of 
money involved and for the division of opin- 
ion among the judges as to the proper judg- 
meng to be rendered. Ryan, Commissioner, 
delivered the opinion of the majority of the 
court, reversing the judgment of the court 
below and directing judgment against the 
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Missouri Pacific Railway Company for the 
sum of $764,942.08, while the minority (Ra- 
gan and Irvine, C. C.) doubting whether the 
case was one which ought to be entertained 
at all, held that if any amount was recover- 
able, it ought not to exceed $63,816.95. The 
facts, as appears from the opinion, are as fol- 
lows: 

Two speculative gentlemen, Fitzgerald 
and Mallory by name, organized in 1886 a 
railroad corporation under the laws of Kan- 
sas. The corporators appear to have em- 
barked only $10,000in the enterprise, but 
their charter fixed the capital of the corpo- 
ration at $10,000,000. 

‘*‘Under stress of financial difficulties,’ says 
Ryan, C., ‘‘Messrs. Fitzgerald and Mallory 
applied to the managing officers of the Mis- 
souri Pacific Railway for assistance.’’ They 
got it. Forthwith, the Fitzgerald & Mallory 
Construction Company was organized, with 
Fitzgerald and Mallory owning one-fifth of 
the stock and the remaining four-fifths owned 
by directors and others interested in the Mis- 
souri Pacific Railway Company. Addi- 
tional railroad corporations were organ- 
ized under the laws of Kansas and Colo- 
rado, and nearly six hundred miles of 
railroad were constructed under the char- 
ters of these . corporations. The con- 
struction company made its contracts with 
the several railroad companies for construc- 
tion of their roads, the consideration to be 
paid in the stocks and bonds of these com- 
panies, and contemporaneously the Missouri 
Pacific Railway Company contracted with 
the construction company to purchase these 
stocks and bonds and to issue its own bonds 
in exchange for the same. The Missouri 
Pacific was loaded down with the ‘‘securities’’ 
of these mushroom corporations in exchange 
for its own good bonds. The construction 
company declared a dividend of $1,500,000 
and soon after closed out their operations. 
But Fitzgerald was not satisfied. The Mis- 
souri Pacific bonds in the treasury of the 
construction company were sold for 90 per 
cent. of their par value and allotted to di- 
rectors and stockholders of the construction 
company at this price, in proportion to their 
holdings of stock in the construction gom- 
pany. They all took their allotments except 

Fitzgerald and Mallory, who appear to have 
been pecuniarily unable todo so. The full 





board of directors of the construction com- 
pany, including Fitzgerald present and vot- 
ing, authorized this disposal of the bonds, 
and he also received his share of the $1,500,- 
000 dividend ; in short,acquiesced in the whole 
transaction, but some months afterwards 
he claimed thathe and Mallory had been un- 
fairly treated by their associates of the con- 
straction company; that the bonds were 
really worth par and had not been promptly 
delivered when earned, and that the Missouri 
Pacific ought to pay the ten per cent. dis- 
count on the bonds, amounting to $500,000, 
this upon the theory that the Missouri Paci- 
fic dominated the construction company 
through two of its directors who were also 
directors of the construction company. 
There were other differences between the 
parties. The delay in delivery of the bonds 
was brief and apparently inconsequential as 
they bore coupons for interest, and it did not 
appear that there was any decline in their 
value during the brief period of the alleged 
delay. The bonds were sold to the directors 
of the construction company and others of 
its stockholders, and whatever profit there 
was in the transaction enured to them indi- 
vidually. The Missouri Pacific Railway Com- 
pany had nothing to do with the sale and pur- 
chase of the bonds after they had been de- 
livered to the construction company. 

Fitzgerald filed a stockholder’s bill against 
the construction company and the Missouri 
Pacific Railway Company for an accounting, 
upon which judgment has been rendered as 
before stated, the majority of the court find- 
ing against the railway company as to this 
item of $500,000. The case as found in the 
Northwestern Reporter shows that the sylla- 
bus was prepared by the court, the note- 
worthy portions being paragraphs 3, 4 an d7, 
as follows: 


8. A corporation is liable civilly for all damages 
occasioned by the torts of its officers or agents com- 
mitted within the scope of their employment as such. 

4, The acquiescence of a stockholder will not pre- 
clude arecovery in an action brought by him ina 
proper case for the benefit of such corporation in re- 
spect of wrongs committed by the managing officers 
of said corporation against it for the benefit of another 
corporation in which they are also officers. In such 
case, while the stockholder is nominally the plaintiff, 
he is only nominally so; the action is in reality be- 
tween the corporations joined as defendants,—the 
one asthe party wronged, the other as the party 
which profited by the wrong. 

7. In an action on behalf of a corporation to re- 
cover the discount at which certain bonds held by 
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said corporation had been by its board of directors 
ostensibly authorized to be sold to the stockholders 
of said corporation, resulting, however, in such sale 
only tothe individual directors who voted to au- 
thorize it, and to partiesin privity with them in 
wrongfully making such sale: Held, that the burden 
of proof strongly devolved upon the purchasexé of 
said bonds at the discount authorized to show af- 
firmatively that the price paid was the fair value of 
such bonds; and, the proofs as well as the finding of 
the trial court having been adverse to such showing: 
Held, further, that the discount was properly recov- 
erable. 


The soundness of the legal proposition first 
above stated will not be controverted, but its 
application to the facts of the case is not ap- 
parent, since it clearly appears that if any 
wrong was done in authorizing the sale of the 
bonds at the discount before stated, it was 
the personal act of the directors of the con- 
structior company who authorized the sale and 
entirely disconnected from their functions as 


directors of the railway company. The cir- | 


cumstances that at the time of the sale they 
were two of the thirteen directors of the Mis- 
souri Pacific Railway Company, and that the 
bonds sold were Missouri Pacific bonds, were 
purely fortuitous, and afforded no legal rea- 
son whatever for holding the railway compary 
liable on the principle of respondeat superior. 
So far from the railway company dominating 
the construction company, the reverse seems 
to have been the fact. The second proposi- 
tion (paragraph 4 of the syllabus) is surpris- 
ing, and finds no support in the decisions of 
the courts or among legal text writers of ac- 
cepted authority. The reasoning of the ma- 
jority of the court is wholly unsatisfactory, 
and the few authorities cited in the opinion 
do not warrant such a conclusion of law. 
The proposition, if sound, is certainly novel. 
It contradicts an elementary principle of the 
law of estoppel, and, if adhered tu, will in- 
troduce elements of uncertainty into the law 
and greatly tend to unsettle what we had 
supposed to be a fundamental legal principle. 
Every person interested in the construction 
company, as a stockholder or director, ex- 
pressly authorized or acquiesced in the act 
complained of. They all profited by the 
transaction, and to permit one in the at- 
titude of the complainant to be heard against 
it, upon the theory that there is a distinction 
between the legal entity of a corporation and 
its entire body of stockholders, every one of 
whom was concerned in the transaction, is a 
refinement of legal reasoning which cannot 








be defended in its application to a case of 
this kind. Itis a sufficient answer to this 
that the complainant does not come into 
court with clean hands, and that the money 
realized upon a judgment would be divided 
between himself and others equally com- 
mitted to the act of which he complains. As 
the dissenting judges say, there are no third 
persons in the case—no stockholders who did 
not acquiesce in the arrangement, and no 
creditors of the construction company who 
have intervened. The decision upon this 
point is opposed to an array of authority so 
overwhelming that it would be a work of 
supererogation to cite the cases. In a proper 
case, the third proposition (paragraph 7 of 
the syllabus) would be unobjectionable, but 
it can have no application to the facts of this 
case as they appear in the opinion of the court. 
It is predicated upon the assumption that the 
parties who purchased the bonds were de- 
fendants in the suit, when in truth the-only 
defendants in the case were the construction 
company and the railway company, between 
whom an accounting was demanded. The 
railway company as before stated, purchased 
none of the bonds. They were allotted to 
and purchased by the individual stockhold- 
ers of the construction company, none of 
whom were before the court. It is not per- 
ceived upon what ground the railway com- 
pany should be required to prove that indi- 
vidual stockholders of the construction 
company paid the fair value of bonds pur- 
chased by them, and, failing to do so, should 
be required to pay to the eonstruction com- 
pany the difference between the price so paid 
and what ought to have been paid. The re- 
ductio ad absurdum is apparent, because the 
proceeds of the judgment against the rail- 
way company must be apportioned among the 
very persons who are alleged to have been 
guilty of the wrongful sale and purchase of 
the bonds, and who profited by the transac- 
tion. 





FRAUDULENT REPRESENTATIONS—;SALE OF 
Farm.—In Holst v. Stewart, 37 N. E. Rep. 
755, it was held by.thé Supreme Judicial 
Court of Massachusetts that the frequency of 
the arrival and departure of trains, at and 
from a station near a farm, may be the sub- 
ject of actionable fraudulent representations 
on a sale of the farm. It appeared that de- 
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ieuuaut, Who was plaintiff's broker in the 
matter of the exchange of certain real estate 
owned by plaintiff for a farm, undertook to 
ascertain for plaintiff, who was a foreigner 
speaking English imperfectly, the frequency 
with which trains ran to and from a railroad 
station near said farm. After getting a time- 
table and professing to read therefrom, de- 
fendant made false representations in regard 
thereto. The court held that it could not be 
said, as matter of law, that plaintiff was so 
careless in trusting to defendant that he 
could not recover from defendant for such 
fraud. The court said in part: 


As to the first objection, it seems clear that the 
proximity of a dwelling house to a railroad station in 
the vicinity of Boston is a matter which tends greatly 
to affect the value of the property. It is ordinarily 
one of the first subjects to attract the attention of a 
purehaser. The frequency of the arrival and depart- 
ure of trains at different hours of the day is as much 
to be von-idered as the existence of the railroad. We 
have no doubt that this was a matter which had such 
a relation to the value of the property that it might be 
the subject of a fraudulent representation. 

The most difficult question in the case grows out of 
the fact that the subject of the misrepresentations was 
one on which the plaintiff easily might have obtained 
information from other sources. This question arises 
on the demurrer, and ina slightly different form on 
the bill of exceptions taken at the trial. It has often 
been held, in general terms, that one bargaining with 
another must use reasonable diligence to discover for 
himself facts obvious to an ordinary observer—of 
which the means of knowledge are equally available 
to both parties. If he fails to do this, he cannot main- 
tain an action of deceit for the misrepresentation of 
them. Rubber Co. v. Adams, 23 Pick. 256; Brown vy. 
Leach, 107 Mass. 364; Poland v. Brownell, 131 Mass. 
138. But, inthe application of this rule, the circum- 
stances of each case shoul be considered to determine 
whether the plaintiff has been guilty of such inexcus- 
able negligence as should preclude him, under a gen- 
eral rule of public policy, from having a remedy 
against one who has fraudulently abused his conti- 
dence. It has been held that one may recover for false 
representations of facts which he could have ascer- 
tained by an examination of records in the registry of 
deeds (Grimes v. Kimball, 3 Allen, 518-523); and that 
one buying a large number of carpets in a furnished 
house may take the seller’s statement of their meas- 
urement, although he could easily measure them for 
himself (Lewis v. Jewell, 151 Mass. 345, 24 N. E. Rep. 
52). Looking first at the demurrer, we are of opin- 
ion that the allegations of the second count are sufli- 
cient. Itis charged that the defendants, to induce 
the plaintiff to purchase, falsely and fraudulently 
made these representations in regard to the running 
of trains, and that the plaintiff believed them to be 
true, and was thereby induced to purchase. It can- 
not be said that the times of the running of railroad 
trains is a matter so easily ascertainable by all per- 
sons, under all circumstances, that it can never be the 
subject of a fraudulent representation. The allega- 


tion is that it was made the subject of a fraud in this 
case. 
ration, and need not be. 


The circumstances are not set out in the decla- 
Moreover, it is alleged 





that the defendants were acting as agents of the 
plaintiff, and, in a relation of contidence, the plaintiff 
would be warranted in relying on their assertions 
when he would not be if they were representing only 
an adverse interest. 

If we consider in this connection the exception 
taken at the trial to the refusal to direct a verdict for 
the defendants on this count, we find that the plaint- 
iff was a native of Sweden, who spoke English im- 
perfectly; that Pratt, one of the defendants, while 
they were ina railway car waiting for the train to 
start for North Stoughton, to look at the farm, under- 
took to find out for the plaintiff in regard to the run- 
ning of trains, and went out of the car and got a time- 
table, and, after his return, looked at it, and made the 
false representations for which this action is brought. 
The testimony was that he professed to be reading 
from the time-table when he made the statement, and 
that, when he had finished reading from it, he put it 
in his pocket. It appeared that the plaintiff exchanged 
his real estate in Everett for this farm, and there was 
evidence that the defendants acted as his brokers in 
making the exchange, and that they were paid a com- 
mission by him for their services. Under these cir- 
cumstances, we cannot say as a matter of law that the 
plaintiff was so careless in trusting Pratt that he 
should be precluded from recovering for the fraud 
practiced upon him in regard to the trains. We are 
of opinion that the ruling on the demurrer to this 
count and the rulings at the trial were correct. 


IMPLIED POWERS OF THE PRESI- 
DENT OF A BUSINESS CORPORA- 
TION. 








1. Two Opposing Theories on this Sub- 
ject.—As nearly every branch of business is 
now largely conducted by private corpora- 
tions, it becomes of the utmost importance 
to members of the public, who are obliged to 
deal with these concerns, to know to what 
extent they can safely act upon the assump- 
tion that their chief officers possess the 
power to bind them by contracts in the ordi- 
nary course of their business. Undoubtedly, 
the popular understanding has come to be 
that the president of a corporation may be 
regarded, in the absence of notice to the con- 
rary, as possessing the authority to bind the 
corporation which the name of his office 
would import: as being its chief presiding 
and managing officer, its official organ in its 
dealings with the public, and its chief con- 
tracting agent for the ordinary purposes of 
its business. No doubt, most lawyers have 
drifted into the same conclusion; certainly 
the author of this article had, until he dis- 
covered, by a long examination of the ju- 
dicial authorities, that there are two opposing 
theories with reference to the implied or ex 
officio powers of the president of a business 
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corporation, one of which conforms to the 
popular understanding above stated and as- 
cribes to him, prima facie, the powers of its 
ordinary business agent,' and the other of 
which denied to him any power whatever to 
bind it as its contracting agent, unless that 
power is specially conferred by the board of 
directors? Between these two opposing 
theories the judicial pendulum vibrates to the 
extent of taking judicial notice, on the one 
hand, of the ordinary powers of the presi- 
dent of a business corporation, just as in the 
ease of a bank cashier or the captain of a 
vessel,*? and of denying to him, on the other 
hand, any ex officio power, except that 
of presiding over the board of direct- 
ors. To show the extent of this diver- 
gence, itis proposed to throw into contrast 
passages from two judicial opinions. In one 
of these it is said by Coulter, J.: ‘*Who, 
then, was the proper person to make the 
contract? Certainly the president. We 
must bear in mind that these kind of artifi- 


1 Marlatt v. Levee Steam Cotton Press ©o., 10 La. 
583, 20 Am. Dee. 468; Kenton Ins. Co. v. Bowman, 84 
Ky. 480.1 8. W. Rep. 717; Topeka Primary Asso. v. 
Martin, 39 Kan. 750, 18 Pace. Rep. 941; Lancaster 
County v. Cheraw, ete. R. Co., 288. C. 184; Siebe v. 
Joshua Hendy Machine Works, 86 Cal. 390; Graftins v. 
Land Co., 3 Phila. (Pa.) 447: Ceeder v. Loud & Sons 
Lumber Co , 86 Mich. 541, 24 Am. St. Rep. 134; Bam- 
brick v. Campbell, 37 Mo. App. 460; Chicago, ete. R. 
Co. v. Coleman, 18 Ill 297,68 Am. Dee 544; Smith v. 
Smith, 62 Ill. 493; Steamboat Co. v. McCutcheon, 13 
Pa. St. 13: Dougherty v. Hunter, 54 Pa. St. 380; Rich- 
mond, ete. R. Co. v. Snead, 19 Gratt. (Va.) 354, 100 
Am. Dee. 670; Chicago, ete. R. Co. v. Boone Co., 44 
Ill. 247; Moser v. Kreigh, 49 Ll. 84, 86; Voris v. Ren- 
shaw, 49 I]. 425; Sparks v. Dispatch Transfer Co , 104 
Mo. 531, 24 Am. St. Rep. 351. 

2 Wait v. Nashua Armory Asso. (N. H.), 34 Cent. L. 
J., 119,14 L. R. A. 356, 23 Atl. Rep. 77; Holbrook v. 
Farquier, ete. Turnpike Co., 3 Cranch C. C. (U. S.), 
425; Mount Sterling, ete. Turnpike Road Co. v. 
Looney, 1 Mete. (Ky.) 550, 71 Am. Dee. 491; Bacon v. 
Mississippi Ins. Co., 31 Miss. 116; Dawes v. North 
River Ins. Co., 7 Cow. (N. Y.) 462; Titus v. Cairo, ete. 
R. Co, 37 N. J. L. 98; Walworth County Bank v. 
Farmers’ Loan, ete. Co., 14 Wis. 325; Mahone v. Man- 
chester, ete. R. Corp., 111 Mass. 72, 15 Am. Rep. 9; 
Lyndon Mill Co. v. Lyndon Literary, etc. Inst., 63 Vt. 
581, 25 Am. St. Rep. 783; Marine Bank v. Clements, 3 
Bosw. (N. Y.) 600; Westerfield v. Radde, 7 Daly (N. 
Y.), 326; Western R.Co. v. Bayne, 11 Hun (N. Y.), 
166; Brooklyn Gravel Rd. Co. v. Slaughter, 33 Ind. 
185; Hodge v. First Nat. Bank, 22 Gratt. (Va.) 51; 
First Nat. Bank v. Kimberlands, 16 W. Va. 555. 

3 Ceeder v. Loud & Sons Lumber Co., 86 Mich. 541, 
24 Am. St. Rep. 134; quoting and applying the doc- 
trine laid down in the case of a mining agent in Adams 
Mining Co. vy. Senter, 26 Mich. 73 

4 Lyndon Mill Co. v. Lyndon Literary Inst., 68 Vt. 
581, 25 Am. St. Rep. 783. 





cial men, or persons, are becoming very com- 
mon in this State. ‘The legislature turns 
them out almost as rapidly as a miller does 
his grist. They compose a new element or 
ingredient of modern society. They contract 
with everybody, and about all manner of 
things; and they can contract by their chief 
officers; and such is their usual course of 
business. The president of a company pre- 
sents himself to make a contract, evidently 
connected with the business. He declares 
the object and purpose of the contract. Who 
doubts him? Weare a dealing people. Is 
he asked to produce the charter and the 
books of the company to show that he is au- 
thorized to make the contract, secundum 
artem? Suchis not the custom.’ In the 
other it was said by Start, J.: ‘‘He could 
preside at the meetings of the board of 
trustees; beyond this he bad no more au- 
thority than a single trustee. A single 
trustee or director has no power to act for 
the institution which creates his office, ex- 
cept in conjunction with others. It is the 
board of trustees or directors only that can 
act. If the board of trustees or directors 
makes a president, trustee, or any other per- 
son its officer or agent to act for it, then such 
officer or agent has the same power to act, 
within the authority delegafed to him, as the 
board itself. His authority is, in such case, 
the authority of the board.’’® 


2. What he can do under the Rule which 
Ascribes to Him the Powers of an Ordinary 
Business Agent.—Under this theory it has 
been held that he has the power to make or- 
dinary sales, in the course of business, of the 
goods or commodities in which the corpora- 
tion deals ;‘ to prosecute and defend the or- 
dinary litigation of the corporation and ap- 
point attorneys to that end;®* to indorse its 
negotiable paper for the purpose of transfer- 
ring title to it in the ordinary course of busi- 
ness ;* to make a promissory note in settle- 


5 Steamboat Co. v. McCutcheon, 13 Pa. St. 18. 

6 Lyndon Mill Co. y. Lyndon Literary Inst., 63 Vt. 
581, 25 Am. St. Rep. 783, 784. 

‘ Horton Ice Cream Co. vy. Merritt, 17 N. Y. Supp. 
718. 

8 Reno Water Co. v. Leete, 17 Nev. 203: American 
Ins. Co. v. Oakley, 9 Paige (N. Y.), 496, 38 Am. Dee. 
561, 564; Wetherbee vy. Fitch, 117 Ill. 67. 

® Irwin v. Bailey, 8 Biss. (U. S.) 523; Caryl v. McEl- 
rath, 3 Sandf. (N. Y.) 176; Palmer v. Nassau Bank, 78 
Ill. 880; Howland v. Myer, 3 N. Y. 290. 
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ment of an ordinary obligation; to pur- 
chase chattels used in the ordinary course of 
business ;!' to pay a broker for effecting 
sales of the goods in which the corporation 
deals ;” to make such an acknowledgment of 
a debt due by the corporation, it being a 
bank, as will take it out of the statute of limi- 
tations ;* to take a conveyance of land to him- 
selfin an attempt to save a debt due the 
corporation—and his estate will be protected 
against consequent loss ; to arrange to re- 
new adebt due the corporation, it being a 
bank ;” to certify, under the charter, that 
the: note sued on is the bona fide property of 
the incorporated bank which sues ;!* to au- 
thorize a broker to sell certain stock which 
the bank had taken to secure a loan ;" in the 
case of a bank, to draw, indorse and accept 
bills of exchange, give certificates of deposit, 
etc., in the course of ordinary daily busi- 
ness ;'* and to assign mortgages given by the 
subscribers for their shares, the same being 
payable to him.” It should be carefully 
kept in mind that, under the opposing 
theories already referred to, there is a con- 
trary judicial authority on nearly every one 
of the preceeding points. 

3. What he Cannot Do.—In order to 
steer clear of shoals and quicksands, it is 
much more important to be enlightened by 
the decisions of the courts in regard to what 
a president of a business corporation cannot 
do without special authority from the di- 
rectors. The following cases, proceeding 
either upon the theory that he has no implied 
or ev officio powers as contracting agent of 
the corporation, or else that the particular 
act is beyond the scope of his implied or ex 
officio powers, have denied to him the power, 
without the authorization of the directors, to 
make agreements in apparent violation of his 

10 Richmond, ete. R. Co. vy. Snead, 19 Gratt. (Va.) 
354, 100 Am. Dee. 670. 

ll Sparks vy. Dispatch Transfer Co., 104 Mo. 581, 24 
Am. St. Rep. 851; 12 L. R. A. 714, 34 Am. Eng. Corp. 
Cas. 378, 15 8. W. Rep. 417. 

12 Northern, ete. R. Co. v. Bastian, 15 Md. 494. 

13 Morgan v. Merchants’ Bank. 13 Lea (Tenn.), 284. 

14 Brown vy. Mechanics’, etc. Nat. Bank, 58 Hun (N. 
Y.), 610, mem., 385 N. Y. St. Rep. 665,12 N. Y. Supp. 
a 
> Cake v. Pottsville Bank, 116 Pa. St. 264, 2 Am. St. 
Rep. 600. 

1s Bancroft v. Branch Bank, 1 Ala. 280. 

17 Sistare v. Best, 16 Hun (N. Y.), 611. 


1s Jones vy. Hawkins, 17 Ind. 550; Allison v. Hub- + 


bell, Jd. 559. 
19 Valk y. Crandall, 1 Sandf. Ch. (N. Y.) 179. 





duty,—as that a note held by the corporation 
shall be given up at maturity;” or to stay 
the collection of an execution against the es- 
tate of one indebted to the corporation ;*! or 
to waive the terms or conditions in a con- 
tract of insurance ;” or to consent to an 
arrangement by which, in order to release 
himself as indorser, the security of a debt 
held by the corporation will be impaired ;* 
or to make a collusive loan of the funds of 
the corporation, it being a bank, to a party 
known to be irresponsible ;* or to bind the 
corporation by acts done in behalf of third 
persons and outside of his official character ;”° 
or for acts done for himself personally ;* or 
to bind a corporation by a contract with an 
architect to make plans and specifications 
for a building which the corporation had been 
created to erect ;? or to make a contract for 
the purchase of materials to be used in re- 
pairing a building belonging to the corpo- 
ration ;* or, in case of a railroad company, 
to make a sale of a quantity of ties belonging 
to the company, in payment of a debt due 
by the company ;*’.or to sell the bonds of the 
company, or to make a power of attorney au- 
thorizing another person to sell them :;”’ or, 
incase of a turnpike company to make a 
contract for the doing of work and labor for 
the company ;*! or to make an affidavit of 
local prejudice for the purpose of removing 
the action to a court of the United States ;” 
or, in case of an insurance company, to in- 
dorse and negotiate securities belonging to 
it ;* or, in case of a manufacturing company, 

20 Brouwer y. Appleby, 1 Sandf. 8. C. (N. Y.) 158. 

“1 Spyker v. Spence, 8 Ala. 333. 

22 Dawes v. North River Ins. Co., 7 Cow. (N. Y.) 
462. Contra: Haynes vy. American Popular Life Ins. 
Co., 3 Jones & Sp. (N. Y.) 266. 

23 Gallery v. National Exchange Bank, 41 Mich. 169, 
32 Am. Rep. 149. 

24 First Nat. Bank vy. Reed, 36 Mich. 263. 

25 St. Nicholas Ins. Co. v. How, 7 Bosw. (N. Y.) 450; 
First Nat. Bank y. Bennett, 33 Mich. 520. 

26 Wisconsin, ete. Bank y. Filer, 83 Mich. 496, and 
80 Mich. 167; Hall v. Auburn Turnpike Co., 27 Cal. 
255, 87 Am. Dee. 75. 

27 Wait v. Nashua Armory Asso. (N. H.) 23 Atl. 
Rep. 77. 

23 Lyndon Mill Co. vy. Lyndon Literary Inst. 63 Vt. 
581, 25 Am. St. Rep. 783. 

29 Walworth County Bank v. Farmers’ Loan, etc. 
Co., 14 Wis. 325. 

® Titus vy. Cairo, ete. R. Co., 37 N. J. L. 98. 

31 Mount Sterling Turnpike Road Co. y. Looney, 1 
Mete. (Ky.) 550, 71.Am. Dee. 491. 

32 Mahone y. Manchester, ete. R. Corp., 111 Mass. 


72, 15 Am. Rep. 9. 
33 Marine Bank y. Clements, 3 Bosw. (N. Y.) 600. 
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to make a contract for the purchase of sup- 
plies, when a resolution forbidding such a 
purchase stands on the books of the company, 
although the seller has no notice of the reso- 
lution ;** or to change contracts authorized 
by the directors after they have been made ;® 
or in case of a gravel company, to make a 
contract for the grading of a piece of land 
between the terminus of his company’s road 
and that of another company ;** or, in case of 
a banking corporation, to make admissions 
which will release the maker of a note held by 
the bank for his legal responsibility created 
by the note ;** or to accept an order upon a 
third person in satisfaction of notes held by 
the bank ;** or to convey the corporate real 
estate ;*” or to commence action on behalf of 
the corporation or bind it by an appearance 
in court ;“ or confess a judgment against the 
corporation ;*! especially in favor of himself, 
thus getting a preference over other credit- 
ors; or to give a power of attorney to an- 
other to confess such a judgment ;* or, under 


See, also, Leavitt v. Connecticut Peat Co., 6 Blatchf. 
(U. 8.) 189. But this power will be implied, as inci- 
dent to the execution of the power to adjust and pay 
all losses of the company, conferred by the by-laws: 
Baker vy. Cotter, 45 Me. 236; Union Ins. Co. v. Green- 
leaf, 64 Me 123. 

84 Westerfield v. Radde, 7 Daly (N. Y.), 326. 

3 Western R. Co. v. Bayne, 11 Hun (N. Y.), 166. 

36 Brooklyn Gravel Road Co. y. Slaughter, 33 Ind. 

185. 

37 Hodge v. First Nat. Bank, 22 Gratt. (Va.) 51. 

3% First Nat. Bank v. Kimberlands, 16 W. Va. 555. 

3’ Leggett v. New Jersey Man. Co.,1N.J. Eq. 541, 
23 Am. Dee. 728. 

40 Ellsworth Woolen Man. Co. vy. Fance, 79 Me. 440, 
10 Atl. Rep. 250; Ashwelot Man. Co. v. Marsh, 1 Cush. 
*(Mass.) 507; GlobejWorks v. Wright, 106 Mass. 207. 
See, also, White v. Westport Cotton Man. Co., 1 Pick. 
( Mass.) 215, 11 Am. Dec. 168; Carver Co. Manufactur- 
ers’ Ins. Co., 6 Gray (Mass.), 214; Markey v. Mutual 
Benefit Ins. Co., 108 Mass. 78. Contra: Bright v. 
Metarie Cemetery Asso., 33 La. Ann. 58; Keno Water 
Co. v. Leete, 17 Nev. 203; American Ins. Co. v. Oak- 
ley, 9 Paige (N. Y.), 496, 8388 Am. Dec. 561; Wetherbee 
vy. Fitch, 117 Ill. 67; Oakley v. Workingmens’, ete. Soc., 
2 Hilt. (N. Y.) 487. 

41 Thew v. Porcelain Man. Co., 5S. C. 415; Stokes 
v. New Jersey Pottery Co.,46 N. J. L.237; Joliet 
Electric Light Power Co. vy. Ingalls, 23 Ill. App. 45; 
Adams v. Cross Wood Printing Co., 2711]. App. 313. 

42 Adams v. Cross Wood Printing Co., supra. 

43 Stokes v. New Jersey Pottery Co., 46N.J. L. 
237. Except where he has authority to excute a con- 
tract for property purchased by the corporation 
which contract provides for a power of attorney to 
confess judgment on a note given underit: Mo- 
Donald y. Chisholm 131 Ill. 273, 23 N. E. Rep. 596; 
affirming, 30 Ill. App. 176. But where such a power 
is formally executed under the corporate seal, the 
burden is on the party challenging it: Parker v. Re- 





any theory of his powers, to alien the corpo- 
rate property except in the ordinary course 
of its business; or assign its property for 
the benefit of its creditors ;* or consent to 
the appointment of a receiver ;* or, in gen- 
eral, release the debts due to the corpora- 
tion, or otherwise give away its assets; or 
relieve against the forfeiture of the shares of 
a member for the non-payment of assess- 
ments thereon ;* or bind the corporation by 
promissory notes ;* or borrow money in the 
name of the corporation and pledge its re- 
sponsibility therefor ; or assign its assets as 
security therefor ;*! or do any act which has 
the effect of over-uling or revoking the ac- 
tion of the directors ;” or buy or sell land for 


ceiver, 49 N. J. 4 465, distinguishing Stokes v. New. 
Jersey Pottery Co., 46 N. J. L. 237. 

44 Stokes v. New Jersey Pottery Co., 46 N. J. L. 237; 
Hoyt v. Thompson, 5 N. Y. 320. As tosell judgments 
belonging to it: Merchants Nat. Bank v. Rawls, 7 
Ga. 191,50 Am. Dec. 394. Or to sell the safe to pay 
its debts: Asher v. Sutton, 31 Kan. 286. Or tosell 
its lands: Fitzhugh v. Franco-Texas Land Co., 81 
Tex. 206, 36 S. W. Rep. 1078. But it has been held 
that he may, without special authority, transfer a 
special tax bill (Bambrick v. Campbell, 37 Mo. App. 
460), or make ordinary sales of the goods in which 
the corporation deals: Horton Ice Cream Co. v. 
Merritt, 43 N. Y. St. Rep. 416,17 N. Y. Supp. 718. 

45 Hoyt v. Thompson, 5 N. Y. 320; Gibson v. Gold- 
thwaite, 7 Ala. 281,42 Am. Dec. 592; Hollowell, ete. 
Bank v. Hamlin, 14 Mass. 178; Walworth County 
Bank v. Farmers’ Loan & T?fust Co., 14 Wis. 325; 
Luse v. Isthmus Transit R. Co., 6 Oreg. 125, 25 Am. 
Rep. 506; McKeag vy. Collins, 87 Mo. 164; Asher vy. 
Sutton, 31 Kan. 286. 

# Walters v. Anglo-American Mortgage, etc. Co., 
50 Fed. Rep. 316. 

47 Olney v. Chadsey,7 R. I 224; Hodge v. First 
National Bank, 22 Gratt. (Va.) 51; Brouwer v. Ap- 
pleby, 1 Sandf. (N. Y.) 158; Hone v. Allen, Jd. 
171, jnote; Thompson v. McKee, 5 Dak. 172, 37 N. W. 
Rep. 367; Reynolds, etc. Const. Co. v. Police Jury, 44 
La. Ann. 863, 11 South. Rep. 236; Potts v. Wallace, 146 
U.S. 689; Bank of United States v. Dunn, 6 Pet. 
(U. S.) 51. 

4 Weeks v. Silver Islet, ete. Min. Co., 55 N. Y. 
Super. 1,8 N.Y. St. Rep. 110. But it has been held 
that a power to contract carries with it a power to re- 
lease the contract: Indianapolis Rolling Mill Co. v. 
St. Louis, ete. R. Co., 120 U. S. 256. Other courts 
have upheld his power to compromise with debtors 
(Belleville Savings Bank v. Winslow, 35 Fed. Rep. 
471), and to enter a remitittur of a judgment after 
having arranged for its satisfaction: Case v. Haw- 
kins, 53 Miss. 702. 

49 McCullough v. Moss, 5 Denio (N. Y.), 567; Cat- 
tron v. First Universalist Society, 46 Iowa, 106. Con- 
tra: Richmond, etc. R. Co. v. Snead, 19 Gratt. (Va.) 
354, 100 Am. Dec. 670. 

80 Life, etc. Ins. Co. v. Mechanics’ Fire Ins. Co., 7 
Wend. (N. Y.) 31; Hyde v. Larkin, 36 Mo. App. 365. 

51 Hyde v. Larkin, supra. 

52 Madison Insurance Co. v. Griffin, 3 Ind. 277; 
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the corporation ;* or, in case of a railroad 
company, grant trackage rights over its land 
for 999 years ;** or, in case of a mining com- 
pany, make a lease of any portion of its 
lands; or, in case of a bank, dispose of 
-notes belonging to the bank ;* or charge the 
bank with liability for a special deposit con- 
trary to its custom ;*’ or to honor the checks 
_ of a corporation holding a claim against him- 
self, but having no deposit in the bank.®* 

Grounds on which Persons Dealing with 
Corporations Protected.—After such a list of 
negations upon the powers of the presi- 
dent of a business corporation, the inquiry 
will arise whether there are any legal grounds 
upon which persons dealing with such bodies 
through their chief officers are protected. 
The answer is that the risk which they run is 
not clearly as great as it would seem to be; 
that the foregoing decisions, when their facts 
are analyzed, will be found to comport, for 
the most part, with considerations of natural 
justice; and that there are no less than five 
countervailing rules or principles upon some 
one of which a person dealing with such a 
corporation through its president, can gen- 
erally plant himself in case the corporation at- 
tempts to repudiate the transaction. These are: 

1. The rule that the corporation is es- 
topped from denying, in the particular in- 
stance, that its president had the powers 
which it has customarily allowed him to ex- 
ercise in the face of the public. This simply 
requires the person dealing with the corpo- 
ration through its president to prove the au- 
thority of the president in the most usual 
way of proving the authority of the other 
agents,—by proving that the corporation 
held him out to the public as possessing the 
powers which he exercised in the given case, 
whereby they have become estopped as 
Tradesman’s Nat. Bank v. Maohattan Lumber Co., 18 
N. Y. Supp. 920. 

53 Bliss v. Kaweah Canal, etc. Co., 65 Cal. 502. 

54 Chicago, etc. R. Co. v. Union Pac. R. Co., 47 Fed. 
Rep. 15, 10 Rail. & Corp. L. J. 283. 

55 Yellow Jacket, etc. Min. Co. v. Stevenson, 5 Nev. 
224. That the president of a building association has 
no such power, see Kock v. National, etc. Bldg. Asso., 
85 Till. App. 465; affirmed on other grounds, 187 IIl. 
497, 27 N. E. Rep. 530. But he may lease an office for 
the use of the corporation: Steamboat Co. v. Me- 
Cutcheon, 138 Pa. St. 13. 

5 First Nat. Bank v. Lucces, 21 Neb. 250. 

57 Foster v. Essex Bank, 17 Mass. 479, 9 Am. Dec. 
168; Austin v. Daniels, 4 Denio (N. Y.), 299. 


58 Dowd v. Stephenson, 105 N. C. 467, 10S. E. Rep. 
1101. 





against an innocent person, from denying 
that he rightfully exercised those powers.* 
This most frequently happens in cases where 
the directors appoint him general manager, 
or superintendent, or managing agent, by 
whatever name called, of the ordinary busi- 
ness corporation,—in which case the law as- 
sumes that they intend to confer upon him 
the ordinary contracting powers which be- 
long to such an agent, and will protect the 
innocent public in acting upon that assump- 
tion.” 

2. The principle that the corporation, after 
having received the benefits or fruits of the 
transaction, is estopped from repudiating it 
and is deemed to have ratified it. 

3. In case the contract is evidenced by a 
sealed instrument, the principle tbat the 
presence of the corporate seal carries with it 
a presumption of antecedent authority on the 
part of the president and secretary to execute 
the contract.” It is true that this evidence is 
not conclusive, but prima facie only; for 
clearly the president of a corporation could 
not acquire a power not conferred upon him 
by its board of directors, through the mere 
unauthorized use of the corporate seal.” 

59 Ceeder v. 
541, 


Loud & Sons Lumber Co., 86 Mich. 
24 Am. St. Rep. 134, 49 N. W. . Rep. 
575; Sherman Center Town Co. v. Swigart, 43 
Kan. 292, 19 Am. St. Rep. 187; Fitzgerald, 
ete. Constr. Co. v. Fitzgerald, 187 U.S. 98; First Nat. 
Bank vy. Kimberlands, 16 W. Va. 555; Oleott v. Tioga, 
ete. R. Co., 40 Barb. (N. Y.) 179; Fitzhugh v. Franco- 
Texas Land Co., 81 Tex. 306, 16 S. W. Rep. 1078; 
Neiffer v. Bank of Knoxville, 1 Head (Tenn.), 162; 
Washington Say. Bank vy. Butchers’, ete. Bank, 107 
Mo. 133, 17 S. W. Rep. 644, 28 Am. St. Rep. 405; 
Dougherty v. Hunter, 54 Pa. St. 380; Martin v. 
Niagara Falls Paper Man. Co., 44 Hun (N. Y.), 130; 
Marine Bank v. Butler Colliery Co., 23 N. Y. St. Rep. 
318,5 N. Y. Supp. 291; Libby v. Union Nat. Bank, 99 
Til. 622. 

6 Grand Rapids Safety Deposit Co. v. Cincinnati, 
etc. Co.,45 Fed. Rep. 671; Seeley v. San Jose Inde- 
pendent Mill Co.,59 Cal. 22; Creeder v. Loud & Sons 
Lumber Co., 86 Mich. 541, 24 Am. St. Rep. 184; Hardy 
vy. Tittabawassee Boom Co., 52 Mich. 45,17 N. W. 
Rep. 235; Sparks v. Dispatch Transfer Co., 104 Mo. 
531, 24 Am. St. Rep. 351,15 S W. Rep. 417. But 
even here he has nopower to purchase property not 
required for the common purposes of the corpora- 
tion: Blenv. Bear River, ete. Man. Co., 20 Cal. 602, 
81 Am. Dee. 182. 

61 West Salem Land Co. v. Montgomery Land Co., 
89 Va. 192,15 S. E. Rep. 524; Belleville Sav. Bank v. 
Winslow, 35 Fed. Rep. 471; Bagaley v. Pittsburg Iron 
Co., 146 Pa. St. 478, 28 Atl. Rep. 837; Shaver v. Bear 
River, etc. Co., 10 Cal. 396. 

6 For illustration see Campbell vy. Pope, 96 Mo. 468. 

63 Gibson v. Goldthwaite, 7 Ala. 281, 42 Am. Dec. 
592; Luse jv. Isthmus Transit R. Co., 6 Oreg. 125, 25 
Am. Rep. 506. 
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' But it operates to shift the burden of proof 
upon the corporation and to make it incum- 
bent upon it to prove that the officers exe- 
cuting the sealed instrument did so without 
authority and through an improper use of 
the corporate seal; and no matter how much 
evidence they may pile up in support of this 
negative proposition, there will always re- 
main in it a question of fact for a jury. 

4. If these resources fail, and if the per- 
son dealing with the corporation is driven to 
make proof of the authority of its president 
to act for it and bind it in the particular 
transaction, then there is a principle that this 
proof need not be made in the form of a reso- 
lution of the board of directors duly entered 
upon the records of the corporation, confer- 
ring the authority upon the president. But 
that the act of the directors may be shown by 
an oral vote ;"* and may be othe:wise proved 
by parol,® and often, equally well, by cir- 
cumstantial evidence. 

5. A final resource, if all the preceding 
fail, is for the person dealing with the corpo- 
ration to proceed against the president per- 
sonally and charge him for a breach of his 
express or implied warranty of his power to 
bind the corporation by the particular con- 
tract,—the principle being that if he had 
falsely held himself out as having authority 
from the corporation to make the particular 
contract for it, so that the other contracting 
party loses all recourse against the corporate 
funds, then the law gives him a remedy 
against the president of the corporation, 
either on the ground of tort in making fradu- 
lent representations as to his authority in the 
premises, or on that of contract in ex- 
pressly or impliedly warranting that he had 
such authority — according to different 
theories prevailing in different jurisdictions.” 

Seymour D. THompson. 


64 Clark v. Pratt, 47 Me. 55. 

6 Bank of U. 8. v. Dandridge, 12 Wheat. (U. S.) 64, 
68; Southern Hotel Co. v. Newman, 30 Mo. 118; Ma- 
gillv. Kauffman, 4 Serg. & R. (Pa.) 317, 8 Am. Dee. 
713, and other cases without number. 

66 Fifth Nat. Bank vy. Navassa Phosphate Co., 119 
N. Y. 256; Shimmel vy. Erie R. Co., 5 Daly (N. Y.),396; 
MeDonald y. Chisholm, 131 Ill. 278, 23 N. jE. Rep. 
596; Sparks v. Dispatch Transfer Co., 104 Mo. 531, 24 
Am, St. Rep. 351; Cahill v. Kalamazoo Mut. Ins. Co., 
2 Dougl. (Mich.) 124, 48 Am. Dee. 457. 

67 1 Thomp. Corp. §§ 218, 417; 3 Id. § 4035; Nelligan 
v. Campbell, 20 N. Y. St. Rep. 234. 








WIFE’S SEPARATE ESTATE—HUSBAND CAR- 
RYING ON BUSINMESS—ESTOPPEL. 





KIEFER V. KLINSICK. 
Appellate Court of Indiana, June 22, 1894. 


Aman purchased a stock of goods with his wife’s 
money, and then carried on the business in his own 
name: Held, that the question whether the wife was 
estopped to deny her husband’s ownership of the 
goods should be transferred to the Supreme Court for 
decision; the point being in duubt, under the decis- 
ions in MceGirr vy. Sell, 60 Ind. 248, and Hirseh v. Nor- 
ton, 17 N. E. Rep. 612,115 Ind 341. Lotz, C. J., dis- 
senting. 


GAVIN, J.: The facts, which there is at 
least evidence tending to prove, are set out 
quite fully in the opinion prepared by Lotz, C. 
J. Upon these facts the appellee was, upon the 
plainest principles of honesty and fair dealing, 
estopped to assert title to the goods, as against 
the appellants. She permitted her husband to be 
clothed, not with the possession merely, but with 
all the usual indicia of title, and to hold himself 
out to the world as the absolute owner of the 
stock. That the world would deal with him as 
such was the natural—nay,. more, the inevitable 
result. Relying on the husband’s appearance of 
ownership, appellants’ debts were contracted, 
and then mortgage rights accrued. The author- 
ities both within and without our State forbid 
that appellee should be heard in court to deny 
the rights thus acquired by appellants. The 
principle at the basis of all estoppels in pais is that, 
whenever one of two innocent persons must suf- 
fer by the act of a third, he who has enabled such 
third person to occasion the Toss must sustain it. 
Lickbarrow v. Mason, 2 Term R. 70; Preston v. 
Witherspoon, 109 Ind. 457, 9 N. E. Rep. 585. As 
expressed by the Supreme Court of the United 
States: ‘‘A vital principle is that he who, by his 
language or conduct, leads another to do what 
he would not otherwise have done, shall not sub- 
ject such person to loss or injury by disappoint- 
ing the expectations upon which he acted. Such 
a change of position is sternly forbidden.”’ Dick- 
erson v. Colgrove, 100 U.S. 578, approved in 
Quick v. Milligan, 108 Ind. 419.9 N. E. Rep. 
392. Neither is it essential, in order to the ex- 
istence of an equitable estoppel, that there should 
be at the time a design to deceive or defraud. 
“The person against whom the estoppel is as- 
serted must, by his silence or his representations, 
have created a belief of the existence of a state 
of facts which it would be unconscionable to 
deny.”’ Anderson v. Hubbell, 93 Ind. 570; Quick 
v. Milligan, supra; Maxon vy. Lane, 124 Ind. 592, 
24N. E. Rep. 683; 2 Herm. Estop. § 953. In 
Moore v. Moore, 112 Ind. 149, 13 N. E. Rep. 673, 
where one by fraud procured the assignment by 
indorsement of a promissory note not payable in 
bank, the real owner was held estopped to claim 
the note, as against a subsequent assignee for 
value without knowledge of the fraud. The 
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court, in its opinion, says: **The more modern 
rule upon the subject under consideration seems 
to be that where the owner of things in action, 
although not technically negotiable, has clothed 
another, to whom they are delivered, in the 
method common to all mercantile communities, 
with the usual apparent indicia of title, he will 
be estopped from setting up against a second as- 
signee, to whom the securities have been trans— 
ferred for value and without notice, that the title 
of the first assignee was not perfect and absolute. ’’ 
In Hirsch v. Norton, 115 Ind. 341, 17 N. E. Rep. 
612, Hirsch had transferred to Study certain shares 
of bank stock. in regular form, but with a written 
agreement that the stock actually remained the 
property of Hirsch. The court held that as against 
those with whom Study dealt, and who gave 
him credit on the faith that he owned the stock, 
he was in equity to be deemed the owner. Elliott, 
J..in the course of the decision, says: ‘The 
transfer made by the appellant gave to Study all 
the evidence of title that it was possible for the 
one to create or the other to acquire; and as to 
those who, in good faith, gave Study credit on 
the faith of his legal ownership, the appellant 
cannot be allowed to make available the secret 
agreement between him and his assignee. He 
voluntarily put it in the power of Study to secure 
credit upon the faith of his ownership of the 
stock, and, as against creditors, he cannot be 
heard to aver that the secret agreement secured 
to him the ownership of the capital stock. Where 
a party, by clothing another with all the legal 
indicia of ownership, enables him to mislead 
others, he, and not those who are misled by his 
acts, must be the sufferer. If loss comes, the 
man who invested the debtor with the evidence 
of absolute title, and thus misled creditors, 
must bear the loss, and not the creditors. The 
conclusion we assert involves little more than the 
application of the familiar general principle that, 
where one of two innocent persons must suffer 
by the act of a third, he must suffer who put it 
in the power of the third to do the act.’’ The 
case of Minnich v. Shaffer (Ind. Sup.), 34 N. E. 
Rep. 987, decides that if A allows lands paid for 
by her to be deeded to R, and third persons ex- 
tend credit to B upon the faith of the ownership 
of the land, A will be estopped to assert title 
against such creditors. These cases establish the 
proposition that it is unnecessary to the existence 
of an estoppel that the party estopped should 
have acted with reference to the particular cred- 
itor injured. Effort is made to distinguish the 
last three cases from the one in hand because of 
the fact that in them the legal title was actually 
vested in the apparent owner. As we regard the 
law, it is immaterial whether the legal title is 
vested, or only the apparent legal title. So far 
as concerns all the reasoning and principle on 
which these decisions are based, they apply to 


an apparent title and right of disposition as well 
as toa legal title. The equities—and it is with 
these we are dealing—are as ‘strong in the one 
case as in the other. 





The law applicable here is correctly laid down 


in Preston v. Witherspoon, 109 Ind. 457, 9 N. E. 
Rep. 585, by Zollars, J. There certain farmers 
deposited their wheat with an elevator company, 
to be returned in kind. They knew the custom 
of the company was to mix the wheat, and ship 
and sell from a common bin. The company sold 
part of the mass of wheat to Witherspoon et a/., 
from whom the depositors sought to reclaim it. 
The court determined the rights of the parties 
upon the theory that the company was a bailee of 
the wheat, and says: ‘We think, as concluded 
by the court below, that by the voluntary acts of 
appellants (the depositors), Runcie and Wallace, 
the persons composing the elevator company, 
were clothed with the apparent title and right to 
sell, and that as Witherspoon, Barr & Co. were 
innocent purchasers in the usual course of busi- 
ness, they should be protected. As a general 
proposition, it is well settled, both in law and 
reason, that no one can convey a better title to 
property than he has. In other words, no one 
without title to property can convey title there- 
to, and thus defeat the claims of the rightful 
owner. But there are many cases where the 
owner of property will be estopped to assert his 
title thereto. as against an innocent purchaser 
for value. We think this is such acase. As we 
have seen, appellants knew that their wheat was 
to be, and was, commingled with wheat pur- 
chased by the elevator company, and that com- 
pany was selling and publicly shipping from the 
common mass. They therefore knew that others 
were purchasing the wheat from the elevator 
company in the usual course of business, and pay- 
ing their money therefor. By thus putting their 
wheat into the possession of the elevator com- 
pany, and allowing it to sell and ship from the 
common mass, they clothed that company with 
an apparent ownership of, and authority to sell, 
the wheat, which estops them to assert their title 
thereto, as against W., B. & Co., who invested 
their money in good faith, believing that to bea 
fact which appellants, by their conduct. per- 
mitted to appear to be a fact. As between ap- 
pellants and the elevator company, the question 
is, what authority did the elevator company in 
fact have to sell and dispose of the wheat? As 
between appellants and W., B. & Co., the ques- 
tion is, with what apparent authority did appel- 
lants clothe the elevator company to sell and dis- 
pose of their wheat?”’ 


This case we regard as conclusive as to the 
merits of the cause in hand. The position which 
we take is in exact harmony with the views of 
the most eminent text writers upon this subject. 
In Bigelow on Estoppel the law is thus declared: 
“In accordance with this case, it is now a well- 
established principle that where the true owner. 
of property, for however short a time, holds out 
another, or allows another to appear, as the 
owner of,or as having the full power of disposition 
over, the property, the same being in the latter’s 
actual possession, and innocent third parties are 
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thus led into dealing with such apparent owner, 
they will be protected.’’ In Herman on Estop- 
pel (section 978), we find the following: **Where 
the owner holds out another, or allows bim to 
appear as, the owner of, or as having full power of 
disposition over, the property, and innocent third 
parties are led into dealing with such apparent 
owner, they will be protected.’’ In Anderson v. 
Armstead, 69 Ill. 452, Justice Scholfield, speak- 
ing for the court, says: ‘*The law is familiar 
that where the owner of property holds out an- 
other, or allows him to appear as, the owner of, 
or as having full power of disposition over, the 
property, they will be protected. Their rights in 
such cases do not depend upon the actual title or 
authority of the party with whom they have di- 
rectly dealt, but they are derived from the act of 
the real owner, which precludes him from dis- 
puting, as against them, the existence of the title 
or power he caused or allowed to appear to be 
vested in the party upon the faith of whose title 
or power he dealt.’* Again, in the same case, it 
is said: ‘‘It is immaterial as we have already 
shown, whether she in fact authorized the par- 
ticular contract to be made or not. The question 
is not, what power did her husband actually have 
over the property? but what power did she, by 
her acts and omissions, permit him to represent 
himself to the appellant to have?” 


The application of the principles declared by 
these authorities appears to me to make it clear 
that in this case, if the appellee permitted her 
husband to run this business in his own name, 
buy the goods in his own name, return them for 
taxation as his, appear to the world asin all 
things the absolute owner of them, with the 
power of disposition which belongs to such an 
owner, and contracts debts in the course of his 
business as such an owner, she is estopped to 
deny such ownership, as against appellants, who 
in the regular course of business, relying on such 
apparent ownership, sold him goods on credit, 
and then took a mortgage thereon to secure the 
debt, granting an extension of time in considera- 
tion thereof. Whatever there may be in the case 
of McGirr v. Sell, 60 Ind. 248, asserting an op- 
posite doctrine, is in our judgment, contrary to 
the principles of the law, and to the latter au- 
thorities both within and without our State. The 
instructions of the trial court were not in har- 
mony with the views of the law which we have 
expressed. If they are right, the judgment 
should be reversed. Under the decision in Hirsch 
v. Norton, supra, the declaration of appellee’s 
husband, made to appellants, concerning his 
ownership of the property, were admissible to 
prove that credit was given him on the faith of 
his ownership of the goods. In view of the fact 
that the Supreme Court has in Hirsch vy. Norton, 
supra, distinguished the case of McGirr v. Sell, 
and has never, in terms overruled it, this case is 
ordered transferred to the Supreme Court, with 
the recommendation that that case be overruled. 








NoTeE.—The appellants in the principal case con- 
tend that the appellee has estopped herself by her 
conduct in permitting her husband to take and re- 
main in possession of said goods for more. than six 
years, buying and selling and conducting said busi- 
ness in hisown name; that the fact that he was in 
possession, conducting said business in his own name 
and exercising the powers of ostensible ownership in- 
duced the appellants to believe that he was the owner 
thereof; and that they gave him credit and sold 
goods to him upon the faith and credit of being the 
owner thereof. It will be observed, as the dissenting 
judge very properly remarks, that this contention is 
not based upon the conduct of the appellee at the 
time of the execution of the mortgage, but upon her 
declarations and conduct prior to that time. 

The rights of A. Kiefer & Co., in the property in 
controversy, if any they had, prior to the execution 
of the mortgage, were only such rights as they ac- 
quired by reason of being creditors of either the ap- 
pellee or of William Klinsick. The right that a general 
creditor has in the property of his debtor is ex- 
tremely vague and uncertain, but as the right may 
ripen into something tangible, and as it is the duty of 
adebtor toapply his property in discharge of his 
debts, the law will protect the creditor against the 
fraudulent operations of the debtor, and will aid the 
ereditor in subjecting the debtor’s property to the 
payment of his debts. If one person permit another 
to use his property, exercising all the powers of 
ownership over it for the purpose of giving such 
other person credit and financial standing, and such 
other person contract obligations upon the faith 
created by reason of such ostensible ownership, the 
real owner will be estopped to deny the rights of such 
creditors to subject such property to the payment of 
their claims. Again, if one knowingly or negligently 
permit another to use his property, exercising all the 
power of disposition over it, and knows, or might 
have known by reasonable diligence, that third par- 
ties were dealing with such person, creating obliga- 
tions upon the faith and credit given such person by 
reason of such ostensible ownership, the real owner 
will be estopped to deny the right of such creditors 
to subject the property to the payment of their claims. 
If A allows lands paid for by him to be taken in the 
name of B, and third persons deal with and give B 
credit, without knowledge of the rights of A, A will 
be estopped to assert an interest in the lands, as 
against such creditors. Minnich vy. Shaffer (Ind. Sup.) 
34 N. E. Rep. 987; Michener v. Bengel, Jd. 664; Adams 
v. Curtis (Ind. Sup.) 36 N. E. Rep. 1095. 

In Hirsch y. Norton, 115 Ind. 341, 17 N. E. Rep. 
612, it appeared that Hirsch assigned and transferred 
10 shares of bank stock to one Study, and caused a 
formal transfer to be made upon the books of the cor- 
poration. The bank issued a certificate for the 10 
shares to Study. At the time of the transfer, 
Hirsch and Study entered into a secret agree- 
ment to the effect that Hirsch should remain 
the owner of the stock. The court held that 
the creditors of Study, whose claims were contracted 
upon the faith of such ownership, would be protected 
against such secret agreement. at decision rests 
upon the fact that the shares of stock were a peculiar 
kind of personal property, and assignable by a pecu- 
liar method, prescribed by statute. The court said, 


“The cases which govern transfers of tangible personal 
property cannot control where the subject of the 
transfer is the capital stock of a corporation.” In that 
_ Study was clothed with all the legal indicia of 
title. 


“In appearance, he was the sole and legal 
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owner of the stock. The books of the bank showed 
this ownership, and he was the holder of the 
certificate, which was the highest and best evidence 
of ownership. Nothing was lacking in his evidence of 
title.” In Moore y. Moore, 112 Ind. 149, 13 N. E. Rep. 
673, it was held that where the holder of a promissory 
note is induced by fraud, and without consideration 
to indorse and deliver to another, who afterwards in- 
dorses it to an innocent purchaser, the original holder 
was estopped to deny the title of the fraudulent in- 
dorsee, as against the last purchaser. "hat decision 
rests primarily upon the fact that the statute—section 
7515, Rey. St. 1894 (section 5501, Rev. St. 1881)—pro- 
vides that all promissory notes ‘‘shall be negotiable 
by endorsement thereon so as to vest the property 
thereof in each endorsee suecessively.”? The first in- 
dorser clothed her indorsee with every indicia of 
title,and put it in his power to transfer the note, with 
all the evidence of ownership being inhim. To per- 
mit the first indorser to question the title in the hands 
of the last holder would be a palpable fraud, such as 
the law will not tolerate. 2 Herm. Estop. § 978. 

The case before us, says the dissenting judge, is 
distinguishable from the above cases cited and relied 
upon by the appellants. In those cases the effort was 
to obtain the judgment of the court affecting the 
status of particular property; and in those cases, also 
the debtor of the vendor was clothed with all evi- 
dences of title. Here, William Klinsick had posses- 
sion of the goods which was only prima facie evi- 
dence of title in him. Such personal property as is 
here in controversy is usually transferred by mere de- 
livery, unaccompanied by any other evidence of title. 
In the complexity of modern commercial transactions, 
it is no unusual thing for the person who has the pos- 
session of goods and chattels, and empowered to sell 
the same, to be but a mere agent or seryant. Posses- 
sion of such property, unaccompanied by any other 
evidence, raises but a bare presumption of title. 








CORRESPONDENCE. 


*“*s PUZZLING WILL ”? 
To the Editor of the Central Law Journal: 


The testator disposes of her farm upon which she 
and the others (called ‘‘we’’) reside, after and sub- 
ject to the payment of debts by jbequeathing it to 
her sons and daughters thereinafter (‘‘hereafter’’) 
mentioned. Joanna is, therein and thereafter, men- 
tioned asa daughter. The fact that a special legacy 
of $5.00 is given to her does not change her consan- 
guineal relation, nor the mention of her name. The 
‘arm is at once disposed of. The testator must be 
presumed to have had an estate, other than the farm, 
to be divided among the children, equally except as to 
Joanna who was to receive $5.00 only. 

One bed being given to the husband, in whole, 
there would be no residue of bed, if she hud but one 
bed, if more thaf{i one bed, there would be some res- 
idue of bed, and all the dishes, to apportion amongst 
the persons named, embracing Joanna. Nothing in 
the governing clause of the will as to the farm indi- 
cates the exclusion of Joannaas to bed and dishes. 
The subsequent clause of the will relates to estate 
other than the farm. The phrase “as hereinafter 
mentioned” relates, as it says, to the sons and daugh- 
ters of the testator, among whom is Joanna. Joanna 





stands equal with other children as to farm, bed and 
dishes, but as to other estate is limited to 45.00. 
JUDSON APPELGATE. 
Tacoma, Wash. 








JETSAM AND FLOTSAM. 


DESTRUCTIVE CRITICISM OF PLEADING UNDER DE- 
MURRER. 


The capacity of destructive criticism of pleading 
under demurrer is carried to an extreme in McCall v. 
Brunner, 59 N. W. Rep. 37 (lowa 1894), where the 
court dismissed an action for ‘‘negligently cutting” a 
little boy’s foot, on the ground that, although the 
complaint alleged that the defendant negligently per- 
mitted the small boy to go and remain where defend- 
ant and his servant were cutting down trees, and the 
servant negligently cut the boy’s foot with an axe, yet 
the complaint was fatally bad because there was no 
allegation that ‘‘the ax was negligently used.” If the 
action was on behalf of the axe, this might have been 
sound But the boy’s right to recover depended only 
on negligently cutting the foot. 

The courts of some States have gone to an extreme 
in holding that a complaint for negligence is bad un- 
less it specifies in what particular the negligence con- 
sisted. But we do not recall any precedent for so ex- 
treme a ruling as this case, other than the incident of 
the old gentleman who read to his wife from the 
newspaper the account of a fatal accident in a mill, by 
which the miller was crushed. ‘The old lady de- 
murred: ‘It don’t say whether it killed him.” The 
husband read on: ‘‘His head was severed from the 
body.” ‘*But didit kill him?” insisted the demurrant. 
“Tt don’t say,”’ continued the reader: “it only says he 
left a widow and three children.” ‘‘Why don’t it say 
whether it killed him, plain, so that we can under- 
stand it sure?”— University Law Review. 





IMPLIED RESERVATION UPON LEGISLATIVE POWER. 


An examination of the opinion of Chief Justice Me- 
Iver, of South Carolina, in the decision in which the 
Supreme Court of that State overthrow the so-called 
“Dispensary Act,’? McCullough vy. Brown, 19 8. E. 
Rep. 458, shows that a majority of the court place their 
conelusion that the statute under consideration is un- 
constitutional, partly upon the ground that there are 
in every free State implied limitations upon the power 
of the legislature. The decisions in the margin are 
cited by the learned chief justice in support of the 
proposition that there are implied limitations re- 
straining State legislatures from imposing taxes for 
other than public purposes. The first of these cases 
is generally cited as the leading case upon the doc- 
trine, but we believe that it was first announced by 
Mr. United States Circuit Judge Dillon, and that this 
case simply affirmed his decision. Notwithstanding 
the great names giving support to the doctrine, we ut- 
terly protest against it as a principle of constitutional 
law. In order to understand how utterly out of place 
it is, it is necessary to do more than consider the 
theory upon which the power of the judiciary to re- 
fuse to give effect to an act of the legislature can alone 
be supported. In the first place, attention is to be 
drawn to the fact that the power was never granted 
in any written constitution, federal or State. It was 
seized by the judges, and its seizure was for a long 
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time contested as an usurpation, and it is well re- 
membered that an attempt was made in Pennsylvania 
to impeach the judges of the Supreme Court of the 
State on this ground. The only ground on which the 
early judges who first seized the power attempted to 
defend themselves against the charge of usurpation of 
legislative power,— because it is an act of legislative 
power to repeal as well as to enact a statute—was that 
the constitution was the paramount law,designed toim- 
pose limitations upon all departments of the govern- 
ment and to protect the reserved rights of the people; 
that the judges were sworn to support the constitu- 
tion—not to support the acts of the legislature; that 
when they were requested to give effect to a statute 
which was challenged as being in conflict with the 
constitution, it became their duty to lay the constitu- 
tion and the statue before them side by side, and if 
there appeared to be a plain conflict, to give effect, 
according to the obligation of their oath, to the par- 
amount law, and consequently to deny effect to the 
act of the legislature which was inhibited by the par- 
amount law. It was always conceded by the judges 
that this was an extraordinary exertion of power on 
their part. They naturally felt that they assumed a 
position more or less unseemly in the public e-tima- 
tion—the position of one co-ordinate department of 
the goverment assuming the right to sit in judgment 
upon the acts of another co-ordinate department; and 
they consequently exercised the power under the just 
feeling that nothing but a plain and undeniable con- 
flict between the statute and the paramount law could 
justify them in exercising it. Such being the ground 
and the only ground, on which the American courts 
assumed the power to set aside acts of the legislature 
—a power exercised by no other judiciary in the world 
—no room was left for the exercise of the power on 
mere casuistric or doctrinal grounds. No room was 
left to exereise it merely because acts of the legisla- 
ture come in conflict with the theories entertained by 
the judges upon economic questions, as they have so 
often exercised it in setting aside legislation prohibit- 
ing the so-called ‘‘truck store system” of mining and 
manufacturing companies. No room—absolutely no 
room—was left to exercise it on atiy such conception 
as that there are implied limitations upon legislative 
power not found in the written constitution, but 
found somewhere else, in the breast of the judge or in 
his clouded theoretical imagination. He has not been 
sworn to support any unwritten constitution contain- 
ing such implied limitations. No power, express 
or implied, has even been granted to him to invade 
the functions of a co-ordinate department of the gov- 
ernment—a department directly responsible to the 
people—and to overturn its acts on this ground. 
There are indeed implied limitations in every free 
government on the power of the legislature; but 
these limitations rest upon moral sanction which ap- 
peal to the legislators and their constituents, but not 
to the judges. If one legislature oversteps those im- 
plied limitations, an ample remedy is found in an ap- 
peal to the people and in the election of another leg- 
islature which will repeal the obnoxious statute; but 
no other theory can be devised by which the judi- 
ciary can defend themselves against the imputation 
of usurpition when they assume to set aside an act of 
the Jegislature on that ground. It is nothing more 
nor:fess than an impudent invasion on their part of 
the functions of a co-ordinate branch of the govern- 
ment—an impudent assertion of their power to over- 
turnacts of the legislature upon grounds that are 
merely moraland theoretical. If judges would busy 





themselves in considering the implied limitations 
upon their own power, instead of hatching limitations 
upon the power of another branch of the government, 
they would present a more decent spectacle.—Ameri- 
can Law Review. 








HUMORS OF THE LAW. 


“Itis well fora speaker to know where his per- 
oration is going toend when he begins,” said E. R. 
Harper of Denver. “I heard a young lawyer make 
his maiden speech. It was in defense of a fellow who 
was about half-witted, arrested on the charge of steal- 
ing a hog, the young attorney having been appointed 
by the court. His defense was that his client was an 
idiot and unable to distinguish between right and 
wrong. He closed a flowing speech with a perora- 
tion like this: ‘Gentlemen of the jury, look at my 
client. That low, receding forehead, those lusterless 
eyes, portend that he was deprived by nature of the 
power to distinguish right from wrong, ignorant of 
the distinction which exist between his own property 
and that of others. To him, as to the two-year-old 
child, whatever he wants and can reach belongs to 
him. He knows neither why it does nor why it does 
not. But, gentlemen of the jury, such are the insti- 
tutions of this, our free and glorious country, that 
my client, idiot though he is, stands for a trial to-day 
by a jury of his peers.’ The culprit got the full limit 
of the law.”’ 
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1. ADMINISTRATION—Quarantine Rights of Widow.— 
The fact that the mansion house is situated on the 
land in which her husband had only a life estate does 
not affect the widow’s right, under Rev. 8t. 1889, § 
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4533, to the rents of the balance of his plantation ad 
joining it, and used by him in connection therewith, 
until her dower is assigned.—GENTRY V. GENTRY, Mo., 
268. W. Rep. 1090. 

2. APPEAL—Case Certified to Supreme Court.—Under 
the statute providing for the certification of questions 
of law to the Supreme Court by the Court of Civil Ap- 
peals, which requires “that the very question to be de- 
cided” must be certified, a certificate embracing a large 
number of mixed questions of law and fact, some of 
which, in view of others, have no controlling effect on 
the case, will not be considered.—KELLEY-GOODFEL- 
LOW SHOE Co. V. LIBERTY INS. CO., Tex., 268. W. Rep. 
1063. 

3. APPEAL—Notice to.—Where, in an action to fore- 
close mechanics’ liens, it is decreed that the land, 
buildings, etc., of the owner, be sold to satisfy the 
liens, and that if the proceeds of sale are not sufficient 
to pay the liensthe deficiency shall be docketed asa 
personal judgment against the contractor, a notice of 
appeal by the owner from the judgment, and from an 
order denying a motion for a new trial, must be served 
on defendant contractor, under Code Civ. Proc. § 940, 
providing that such notice must be served on every 
‘adverse party.”—LANCASTER V. MAXWELL, Cal., 36 
Pac. Rep. 951. 

4. APPEAL FROM JUSTICE.—A defendant, who has 
mnade a general appearance in an action before a jus- 
tice of the peace, may appeal from a judgment against 
him, even though he was not present at the trial, and 
did not contest the case in said court upon the merits. 
—CRUMAY V. HENRY, Neb., 59 N. W. Rep. 369. 

5. ATTACHMENT — Amendment.—Since Code, § 2998, 
permits the affidavit bond and writ in attachment to 
be amended to cure ‘‘any defect in form or substance,” 
the entity of defendant being unquestioned, it is no 
error to allow an amendment as to the name from “the 
R Grocery Company, i: corporation” to ‘‘E R, a mar- 
ried woman, doing business’? by the duly-recorded 
consent of her husband, ‘‘under the name and style of 
the R Grocery Company.’’—EX PARTE NICROSI, Ala., 15 
South. Rep. 507. 

6. ATTACHMENT—Rent.—Under Code, § 306, et seq., 
giving a landlord a lien for his rent on the goods of the 
tenant, superior to all liens, other than those for taxes, 
and entitling the landlord to an attachment, it is the 
duty of the sheriff levying an attachment on goods 
found on leased premises, after notice of the land- 
lord’s lien, to pay the rent from the sale of the goods, if 
he proceeds to a sale under the levy.—SMITH V. HupD- 
DLESTON, Ala., 15 South. Rep. 521. 

7. BANK — Recovery of Deposit.—In a controversy 
over the right toa bank deposit, where it denied that 
the depositor was the owner of the fund, and entitled 
to draw the same from the bank, it may be shown that 
the ownership of the deposit is in another, and that a 
payment to hin? releases the bank from liability.— 
WICHITA NAT. BANK V. MALTBY, Kan., 36 Pac. Rep. 
1000. 


8. CARRIERS—Ejection from Freight Train.— The con- 
ductor of a freight train, under orders to carry no pas- 
sengers, acts within the scope of his authority in eject- 
ing one who has entered his caboose for carriage as a 
passenger; and the company Is liable for the latter’s 
injuries resulting from his ejection while the train was 
in motion, under such circumstances as rendered it 
imprudent and reckless to eject him.—STONE V. CHI- 
CaGoO, ST. P., M. & O. Ry. CoO., Wis.,59N. W. Rep. 457. 

9. CHATTEL MORTGAGES—Validity.—A chattel mort- 
gage is not void as constituting a prohibited assign- 
ment for creditors solely for the reason that it is made 
to secure the payment of debts to third persons, as 
well as to the mortgagee.—Davis V. HILBOURN, Neb., 59 
N. W. Rep. 379. 

10. CHATTEL MORTGAGE — Validity.—A mortgage of 
chattels to be thereafter acquired is invalid as against 
purchasers and attaching creditors of the mortgagor. 
—STEELE V. ASHENFELTER, Neb., 59 N. W. Rep. 361. 





11. CHATTEL MORTGAGES—Validity.—It is not essen- 
tial to the validity of a chattel mortgage, as against 
creditors of the mortgagor, that the mortgagee should 
have indorsed payments on the mortgage, or the copy 
thereof filed in the office of the township clerk, but it 
was enough that he should file at the end of each year 
an aftidavit of the amount paid.—ANDERSON V. COOK, 
Mich., 59 N. W. Rep. 423. 

12. CONSTITUTIONAL LAW — Inspection of Milk.—The 
ordinance of the city of New Orleans requiring (under 
penalties in case of refusal) vendors of milk to the 
public to furnish gratuitously, on application, of san- 
itary inspectors, samples of milk, not exceeding one- 
half pint, for inspection and analysis, is not unconsti- 
tutional, as forcing dairymen to furnish evidence 
against themselves; as taking private property for 
public use without compensation, and without due 
process of law; as depriving them and their property 
of the equal protection of the laws, and denying them 
protection in person and property from unreasonable 
searches and seizures, and authorizing invasion of the 
same without warrant founded on oath or aflirmation. 
—STATE V. DUPAQUIER, La., 15 South. Rep. 502. 


18. CONSTITUTIONAL LAW — Regulation of Burial 
Grounds.—The legislature in the exercise of its police 
power can lawfully prohibit the use of lands for the 
purposes of burial when such lands are held by a 
municipal corporation.—MAYOR, ETC., OF CITY OF 
NEWARK V. WATSON, N. J., 29 Atl. Rep. 487. 


14. CONTRACTS—Consideration.—A contractor’s prom- 
ise to pay for extra materials ordered by the architect, 
made before the work is completed, is founded ona 
sufficient consideration as to materials already used, 
as well as the rest.—IRWIN V. LOCKE, Colo., 36 Pac. Rep. 
898. 


15. CONTRACT—Damages. — Where defendant agreed 
to pay plaintiff a certain sum each week that he was 
sick and disabled, the contract was divisible, and 
plaintiff was not entitled to recover benefits accruing 
between the commencement of the action and the trial, 
but only such as had accrued when the action was 
commenced. — ROBINSON V. EXEMPT FIRE CO. OF SAN 
FRANCISCO, Cal., 36 Pac. Rep. 955. 


16. CONTRACTS — Rescission. — A trade intelligently 
made, where no fiduciary relation exists, will not be 
rescinded on the ground of fraudulent representations, 
except on clear and convincing proof. — BREEMERSCH 
v. Linn, Mich., 59 N. W. Rep. 406. 


17. CONTRACT—Signature by ‘‘Agent.’’ — In an action 
to recover the price of nursery stock, a contract, con- 
sisting of an order by defendant to plaintiff therefor, 
reading, ‘Furnish the following nursery stock from S 
P & L’s stock,” and its written acceptance by plaintiff, 
is admissible, though plaintiff signed the acceptance, 
“P, Agent.’-—RHONE V. POWELL, Colo., 36 Pac. Rep. 899. 


18. CONTRACT BY STATE — Public Printing. — Chapter 
99, Laws 1891, divides the public printing of the State» 
into classes, and directs the secretary of State, as ex 
oficio commissioner of public printing, to advertise for 
bids for doing the same, and to muke contracts with 
the best and lowest bidders for doing such printing as 
the State may require: Held, that a contract so made 
does not “incur an indebtedness” on the part of the 
State, within the meaning of section 9, art. 11, of the 
constitution, prohibiting the incurring of indebtedness 
‘‘except in pursuance of an appropriation for the 
specific purpose first made.”—CAaRTER V. THORSON, S. 
Dak., 59 N. W. Rep. 469. 


19. CONVERSION — Evidence. — A broker, having ar- 
ranged with defendant’s fruit. packing company, with- 
out his knowledge, to store with it a quantity of sugar, 
purchased the sugar from plaintiffs, in defendant’s 
name, and had it sentto the packing establishment, 
the drayman takinga receipt inthe nameof defend- 
ant’s company. Defendant, on learning that the sugar 
was on the premises, had the broker remove it, and, 
on receiving a bill for it, notified plaintiffs that he did 
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not make the purchase: 


Held, that defendant was not 
liable as for conversion of the sugar.—STEELE Vv. MAR- 
SICANO, Cal., 36 Pac. Rep. 920. 


20. CONVERSION— Liability of Warehouseman.—W here 
goods left with a warehouseman were wrongfully taken 
in replevin and sold, the warehouseman, having no 
knowledge thereof, was not liable fortheir conversion. 
—KEARNEY V. CLUTTON, Mich.,59 N. W. Rep. 419. 

21. CORPORATION—Power of Officers. — Where the di- 
rectors of acorporation, by resolution, authorize its 
vice-president to sign all legal documents relating to 
its business, he is empowered to retain an attorney for 
the corporation, and to pay him for his services.— 
STREETEN V. ROBINSON, Cal., 36 Pac. Rep. 946. 

22, COUNTY INDEBTEDNESS—Powers of Commission- 
ers.—Sections 85 and 86, ch. 8, and sections 49 and 114, 
ch. 11, Gen, St. 1878 construed: Held, the board of county 
commissioners has no power to incur liability for the 
county, which, with the ordinary current yearly ex- 
penses and other liabilities payable within a year, will 
exceed both the amount of funds in the county treasury 
andthe maximum amount which can be assessed as 
one year’s taxes for county purposes according to the 
tax lists on file when the contract is made under which 
the liability will be incurred. — ROGERS V. BOARD OF 
CoOM’RS OF LE SUEUR COUNTY, Minn., 59 N. W. Rep. 488. 

23. CREDITORS’ BILL—VPleading.—A bill to subject to 
a judgment land belonging to defendant, the legal title 
to which is held by another, that alleges that in 1867 
and 1874 defendant, being indebted, conveyed, without 
cousideration, the land to T, with intentto defraud 
such creditors and future creditors, and that T should 
hold the legal title for the sole benefit of defendant, 
and subject to his directions; that in 1889 plaintiff ob- 
tained judgment against defendant; and thatin 1691, 
T, at defendant’s request, and without consideration, 
conveyed said land to another, who holds it as the 
property of defendant and for his benefit,—is not de- 
murrable.—SMIT& V. HALL, Ala., 15 South. Rep. 525. 

24. CRIMINAL EVIDENCE — Receiving Stolen Goods— 
Churacter.—Character, according to its legal construc- 
tion, is afact, and means the estimate in which the 
individual is held in the commuhity in which he lives; 
and itis not error onthe partof atrial courtto ex- 
clude the knowledge of a witness, purporting to have 
been gained by personal acquaintance or dealings with 
the individual whose character is in question, as only 
the general reputation of such individual is admissi- 
ble.—BERNEKER V. STATE, Neb., 59 N. W. Rep. 372. 

25. CRIMINAL EVIDENCE—Statements of Confederate. 
—Where defendant, inthe presence of witnesses, by 
arrangement with his partner in crime, agreed that 
witness should accompany his partner, who should 
tell witness where the stolen property was, and that 
Witness should get it, and turn it over to defendant’s 
partner, statements mudeto witness by such partner, 

n defendant’s absence, as to where the property may 
be found, are admissible against defendant.—PEOPLE 
Vv. Brapy, Cal., 36 Pac. Rep. 949. 

26. CRIMINAL Law—Challenging Jurors—Misconduct 
of Jury.—Under Code, § 1200, providing that in capital 
cases the State may challenge peremptorily four jurors, 
provided the challenge is made before the juror is 
tendered to the prisoner, it is errorto permit the State 
to peremptorily challenge a juror after he is tendered 
to the prisoner.—STATE V. FULLER, N.. Car., 19S. E. 
Rep. 797. 

27. CRIMINAL LAaw—Confessions.—Error in admitting 
a confession, incompetent because made under duress, 
is not cured by a subsequent exclusion thereof.—STATE 
¥. SHEPARD, Wis., 59 N. W. Rep. 449. 

28. CRIMINAL LAW—Embezzlement.—Where, on the 
decision of a contest before the United States land 
office, involving the right to purchase government 
land, the successful party has 60 daysin which to make 
payment to such office, and 14 days thereafter sends to 
her attorney the money to make such payment, the 
attorney is not guilty of embezzlement because he fails 








within 13 days after receiving the money to make the 
payment, in the absence of any demand for a return of 
the money, orany directions by his client asto the 
time when he should pay for the land.—PEOPLE V. 
WrmMavy, Cal., 36 Pac. Rep. 932. 

29. CRIMINAL Law—False Pretenses—Particeps Crim- 
inis.—The false pretenses charged being statements 
that a large judgment had been obtained against prose- 
cutrix, the fact that prosecutrix made the transfer to 
avoid paying said judgment, even if it constituted her 
particeps criminis, could not bar the State’s right to 
prosecute.—PEOPLE V. MARTIN, Cal., 36 Pac. Rep. 952. 

30. CRIMINAL Law—Judgment-—Sufliciency.—An en- 
try, purporting to be ajudgment, asfollows: ‘‘The 
State v.G W,charge CC W Fall term 1893. Plea not 
guilty. Jury and verdict. Guilty and fined $50. Judg- 
ment confessed with W, F and E sureties,”’—is wholly 
inoperative asa judgment.—WRIGHT V. STATE, Ala., 
15 South. Rep. 506. 

31. CRIMINAL PRACTICE—Gambling.—An indictment 
under Pen. Code, § 140, which prohibits the conduct- 
ing of banking and other card games, specifying 
among others faro, is sufficient if it charge, in the 
words of the statute, the conducting of a game of faro, 
without alleging in what the playing of such game 
consists.—STATE V. WILSON, Wash., 36 Pac. Rep. 967. 

32. DECEIT—Representations after Sale.—Represent- 
ations made by a sellerto a purchaser after a contract 
of sale has been consummated are not actionable.— 
FARMERS’ STOCK BREEDING ASS’N V. SCOTT, Kan., 36 
Pac. Rep. 978. 

33. DEED—Bounty Land — Description.—Plaintiffs 
claimed under a deed from C,in whichthe land was 
described asthe “head-right of one WW owned two 
adjacent surveys,—one a headright, and the othera 
bounty. The description in all its parts was applica- 
ble to the headright survey. The bounty survey was 
the only one owned by C at the time of the deed: 
Held, that plaintiffs acquired no title to the bounty 
lands under such deed.—MINOR V. POWERS, Tex., 26'8. 
W. Rep. 1071. 

34. DEED — Cancellation—Mental Incompetency.—In 
an action to set aside a deed for mental incapacity of 
the grantor, anon expert witness may be asked as to 
the grantor’s appearance at a given time, with refer- 
ence to his being rational or irrational, as the question 
calls fora fact, and not an opinion as to his mental 
condition, concerning which only experts and inti- 
mate acquaintances (Code Civ. Proc. § 1870, subd. 10) 
can express an opinion.—HOLLAND V. ZOLLNER, Cal., 
36 Pac. Rep. 930. 

35. DEED—Easement — Rerservation.—A reservation 
by the owner of a building comprising two stores, ina 
deed conveying one of them, of “the rights to use the 
front stairs andthe hall on the second floor in com- 
mon with the owners of the premises hereby con- 
veyed,” which stairs and hall communicate with both 
stores, creates an easement appurtenant to the prem- 
ises retained by the grantor, the benefit of which 
passes to subsequent purchasers of the latter prem- 
ises.—WALZ V. WALZ, Mich., 59 N. W. Rep. 431. 


36. DEED—Evidence.—A written instrument, executed 
and attested as a deed, and which, among other things, 
conveys title to real and personal property, the 
grantor reserving to himself in the instrument a 
power of sale, upon specified trusts and conditions, is 
entitled to be recorded as a deed, and, when properly 
recorded, may be introduced in evidence without 
proof of its execution; but recitals of fact therein are 
not evidence of thetruth of such recitals, as against 
one who was not a party to the instrument.—FIR8T 
NAT. BANK OF GAINSVILLE V. Copy, Ga., 198. E. Rep. 
831. 

37. DEEDS—Execution.—Code, § 1789, requires deeds 
to be attested by two witnesses unless acknowledged, 
section 1790 dispensing with witnesses in that case: 
Held, that a sheriff’s deed, subscribed, but neither 
witnessed nor acknowledged, is merely an agreement 
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to convey.—EUREKA LUMBER OO. V. BROWN, Ala., 15 
South. Rep. 518. 

48. DEED—Record.—Where conveyances of uncondi- 
tional estates are void as to purchasers for a valuable 
consideration, mortgagees, and judgment creditors, 
having no notice thereof, unless recorded within 30 
days from their date (Code, § 1810), actual notice toa 
judgment creditor of a conveyance, within 30 days 
from its date, does not obviate the necessity of its 
record, and validate it as tosuch creditor.—WINSTON 
v. HODGES, Ala., 15 South. Rep 528. 

39. DEED—Reformation—Assumption of Mortgage.— 
Where the grantee of a deed enters into an agreement 
with the grantor that he will assume and pay all of the 
mortgages and incubrances on the land conveyed at 
the time of the execution of the deed, but by the mutual 
mistake ofthe parties the deed, in its written form, 
does not express this contract, equity has jurisdiction 
to reform the written instrument so as to conform to 
the intention, agreement, and understanding of the 
parties.—STEPHENSON V. ELLIOTT, Kan., 36 Pac. Rep. 
980. 

40. DEED By HUSBAND—Estoppel of Wife.—A deed 
in which the name of the husband alone appears as 
grantor will not suffice to convey property belonging 
to his wife, though she sign it with her husband.— 
STONE V. SLEDGE, Tex., 268. W. Rep. 1068. 

41. DESCENT — Inheritable Blood.—In Connecticut, 
the common law rule excluding from inheritance per- 
sons related to deceased through alien ancestors does 
not obtain.—APPEAL OF CAMPBELL, Conn., 29 Atl. Rep. 
494. 


42. DIVORCE—Cruelty—Reconciliation.—A reconcilia- 
tion after bill filed—which, after a few days, ends, 
when defendant files her cross-bill—does not oust the 
court of jurisdiction.—TACKABERRY V. TACKABERRY, 
Mich., 59 N. W. Rep. 400. 

43. DOWER — Separate Estate.—Under Code 1876, § 
2715, barring dower where a wife’s separate estate ex 
ceeds her dower interest, a wife will be barred of dower 
where she receives from an insurance policy taken out 
in her name by her husband an amount in excess of 
her dower interest.—WADSWORTH V. MILLER, Ala., 15 
South. Rep. 520. 


44. EMPLOYER AND EMPLOYEE — Discharge of Em- 
ployee.—Where one handling his employer’s money 
largely overdraws his salary, the employer may dis- 
charge him before the end of his term of employment, 
and sue for the overdrafts.—SMITH V. BAKER, Mich., 59 
N. W. Rep. 394. 


45. EVIDENCE—Documents.—Where plaintiff, having 
been allowed to refresh his memory from a memoran- 
dum book, was asked on cross examination if a cer- 
tain page had not been rubbed witha pencil, and he 
replied in the negative, where such page is offered in 
evidence by defendant, plaintiff is entitled to have the 
whole book before the jury.~COUNTRYMAN V. BUNKER, 
Mich., 59N. W. Rep. 422. 


46. EVIDENCE—Recorded Deed—Omission of Seal.— 
Where a notarial certificate to a deed recited that the 
notary had affixed his seal, and the deed was recorded, 
itis admissible asa recorded instrument, though the 
record does not show that the certificate was attested 
by his seal.—ALEXANDER V. HOUGHTON, Tex., 268. W. 
Rep. 1102. 

47. EXECUTION—Realty Conveyed by Heir.—The pur- 
chaser from an heir, though in possession, has no 
equity to restrain a judgment creditor of the ancestor 
from selling the land purchased by him on the ground 
that the judgment can be satisfied out of other assets 
of the ancestor.—LATIMER Vv. BALLEW, S. Car., 19S. E. 
Rep. 792. 

48. FEDERAL CouRTS — Following State Decisions.— 
The question as to the validity of contracts exempting 
telegraph companies from liability for mistakes, de- 
lays, or non-delivery in the transmission of messages, 
unless they are repeated; is one of general law, as to 





which Federal Courts are not bound (Rev. St. § 721) to 
follow State decisions.—WESTERN UNION TEL. Co. Vv. 
Cook, U. 8. C. C. of App., 61 Fed. Bep. 624. 

49. GARNISHMENT — Judgment.—A payment by the 
cashier of a garnishee to the judgment debtor, out of 
money owing by the garnishee to such debtor’s em- 
ployer, at the latter’s request, of wages due the debtor, 
does not justify judgment against the garnishee.— 
HOWARD HARRISON IRON CO. V. TILLMAN, Ala., 15 
South. Rep. 456. . 

50. GARNISHMENT—Stockholders—Fictitious Payment 
of Stock.—Stockholders of a corporation, who have 
paid for their stock in property at an agreed fictitious 
value, are not liable to garnishment by a judgment 
creditor of the corporation for the difference between 
the face value of the stock and the value of the prop- 
erty pay ment.—NICROSI V. IRVINE, Ala., 15 South. Rep. 
429. 

51. HABEAS CORPUS.—The writ of habeas corpus is not 
a corrective remedy, and is never allowed for the pur 
pose of correcting errors of law by courts acting with 
in this jurisdiction.—STaTE V. CRINKLAW, Neb., 59 N. 
W. Rep. 370. 

52. HOMESTEAD—Exemption.—Under Const. art. 16, 
§ 2, providing that “every homestead shall be exempt 
from forced sale on execution or any other final pro- 
cess from acourt for any debts contracted after the 
adoption of this constitution,” a homestead is ex 
empt from execution on ajudgment recovered in an 
action of tort.—MERTZ V. BERRY, Mich., 59 N. W. Re p. 
445. 

53. HOMESTEAD—Judgment Debtor.—Land conveyed 
by a judgment debtor cannot be sold to satisfy the 
judgment, though it was docketed before the sale, if 
the debtor chooses to claim his homestead exemption 
therein.—GARDNER V. BaTTs, N. Car., 19 S. E. Rep. 
794. 

54. INSANE PERSONS—Appearance by Guardian.—A 
judgment against an incompetent person, rendered in 
an action wherein his general guardian appeared for 
him, is binding, though no summons was served upon 
such incompetent.—REDMOND v. PETERSON, Cal., 36 
Pac. Rep. 923. 

55. INSURANCE—Application — Watchman on Prem- 
ises.—The statement in an application for the issuance 
of a policy of insurance on a planing mill that “a 
watchman is kept on the premises during the night, 
and at all other times when the works are not in oper- 
ation or the workmen present,” should receive a rea- 
sonable construction, and therefore the mere tempo- 
rary absence of such watchman within the time con- 
templated did not necessarily relieve the insurer from 
liability for loss caused by a fire which originated 
during such absence.— HANOVER FIRE INS. CO. V. 
GUSTIN, Neb.,59 N. W. Rep. 375. 

56. INSURANCE—Immaterial Misstatement.—An insur- 
ance policy provided that, if the insured misrepre- 
sented any material fact concerning the insurance, it 
should be void. A former policy on the property had 
been canceled because the company issuing it was go- 
ing out of business. Plaintiff represented that no 
former policy had been canceled: Held, that the mis- 
representation was not material.—HAWLEY V. LONDON, 
LIVERPOOL & GLOBE INS. Co., Cal., 36 Pac. Rep. 926. 

57. INSURANCE—Proofs of Loss.—A demand by an in- 
surance company for further proof is a waiver of the 
right to object to the failure of the insured to furnish 
proofs of loss within the time limited by the policy. 
MERCHANTS’ INS. CO. OF NEWARK V. GIBBS, N. J., 29 
Atl. Rep. 485. 

58. INSURANCE—Violation of Condition.—Where an 
insurance policy ‘provides against future incum- 
brances, the policy may be avoided if a subsequent in- 
cumbrance is created, or ifthe incumbrances existing 
at the time of the application for the insurance are 
materially increased by a new or additional debt, but 
a mere subsequent renewal of a prior lien or mortgage, 
with accrued interest, is not an increase of such pre- 
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existing indebtedness or the creation of anew or an 
additional incumbrance.—KANS8AS FARMERS’ FIRE Ins. 
Co. V. SAINDON, Kan., 36 Pac. Rep. 983. 

59. INTEREST — National Banks.—Usurious interest 
paid a national bank on a note cannot be offset against 
the principal sum due.—ROCKWELL V. FARMERS’ NAT. 
BANK OF LONGMONT, Colo., 36 Pac. Rep. 95. 

60. INTOXICATING LIQUORS—Excessive License.— An 
ordinance imposing a $2,000 yearly license was within 
a charter power ‘‘to license and regulate,” and was 
not prohibitory, where it did not appear that the busi- 
ness was unprofitable to those engaged in it.—EX PARTE 
SIKES, Ala., 15 South. Rep. 522. 

61. INTOXICATING LIQUOKS—Sale by Druggist.—In an 
information under the statute prohibiting the sale of 
liquor by druggists to any person in the habit of get- 
ting intoxicated, itis not necessary to allege that the 
liquor was sold to be used as a beverage.—PEOPLE Vv. 
HAMILTON, Mich., 59 N. W. Rep. 401. 

62. JUDGMENT — Collateral Attack. —A judgment in 
partition divesting defendant R of all right, and par- 
titioning the land among plaintiffs, and defendants 
other than R., and a person who made herself a party 
after the suit had been begun,is void, and may be 
collaterally attacked by R, who did not appear, and 
who, though served with notice of the suit and a copy 
of the petition, had no notice of the claim of the per- 
son who afterwards made herself a party.—ROLLER V. 
REID, Tex., 268. W. Rep. 26. - 

63. LANDLORD AND TENANT—Exemptions.—The con- 
stitutional exemption of personal property to the head 
of a family residing in this State cannot be claimed by 
atenant asagainstthelien forrent in fxvor ofthe 
landlord on any of the agricultural products raised on 
the land rented. The land in such a case is regarded 
as such a factor in the production of the crops as to 
subordinate the title of the tenant thereto to the 
superior lien given by statute for the use of the 
premises.—HODGES V. COOKSEY, Fla., 15 South. Rep. 
549. 

64 LANDLORD AND TENANT—Failure to Disclose De- 
fects.—A landlord is not liable for failure to disclose 
the existence of adefective drain discovered by him 
during a tenancy at will, by reason of which defect the 
tenant contracted typhoid fever, and died.—BERTIE V. 
FLAGG, Mass., 37 N. B. Rep. 572. 

65. LANDLORD AND TENANT—Forcible Entry.—Where 
a subtenant—who has paid his rent, and, as between 
himself andthe lessee, is entitled to possession— 
agrees to give possession tothe landlord, the tenant 
cannot put men in possession, and, on their being 
ejected by the landlord, maintain forcible entry against 
him, though the landlord cannot, after the termina- 
tion of the subtenant’s term, prevent recovery by the 
tenant.— VINCENT V. BRANT, Mich., 59 N. W. Rep. 421. 


66 LANDLORD AND TENANT — Lease.—Where a lease 
stipulates that the lessee shall pay the rent for a defi- 
nite period upon the demised premises, the mere ac- 
ceptance of the rent by the lessor from the assignee of 
the lease will not discharge the lessee, even though 
the lessor had knowledge of the assignment, and that 
the assignee had gone into possession.—BONSCAR*<N V. 
Brown, Neb., 59 N. W. Rep. 385. 

67. LIFE INSURANCE — Application.—An insurance 
company cannot, after assured has been fatally in- 
jured, avoid the policy on his life, issued on an appli- 
cation written out by a State agent, though the agent 
wrote therein ‘‘No,” in place of applicant’s answer 
“Yes,” to the question Whether he had been rejected 
for life insurance, and though a copy of the applica- 
tion was attached tothe policy in assured’s possession, 
neither assured nor the beneficiary having known of 
such change.—MICHIGAN MOT. LIFE INS. CO. Vv. LEON, 
Ind., 37 N. E. Rep. 584. 

68. LIMITATIONS—Assets of Decedent.—The statute of 
limitations does not beginto run, in an action by an 
administrator against a wife who takes possession of 
decedent's personal property, until after the appoint- 





ment of an administrator.—PaRKS V. NORRIS, Mich., 
59 N. W. Rep. 428. 

69. MALICIOUS PROSECUTION — Probable Cause.—R, 
who was check clerk for a railroad company, missed 
a butt of tobacco from a car. A policeman and an- 
other told R, that they suspected pluintiff of steal- 
ing it, because they saw a light and heard noise in 
Plaintiff's house the night the tobacco wus taken. On 
this suspicion alone, R made an affidavit that plaintiff 
stole the tobacco, on which a search warrant was is- 
sued, and plaintiff's house searched without finding 
the tobacco: Held,that R, had no probable cause for 
making the affidavit, and that he and the company 
were liable for malicious prosecution.—FLORA V. RUS- 
SEL, Ind., 37 N. E. Rep. 593. 

70. MASTER AND SERVANT—Contributory Negligence. 
—A brakeman who, in order to get employment as 
such, has pretended to an experience which he has 
not, and, being ordered onto a flat carto pull the pin 
fora running switch, instead of lying down on the 
rear end of the car, kneels down, and in that position 
is jerked off by the sudden start of the engine after the 
uncoupling, hasno cause of action against the com 
pany.—STANLEY v. CHICAGO & W. M. Ry. Co., Mich., 59 
N. W. Rep. 393. 

71. MASTER AND SERVANT—Fellow-servants—Assump- 
tion of Risk.—A petition stating that it was plaintiff’s 
duty to couple and uncouple cars in the yards; that 
his foreman ordered him to cut two coaches off a pas- 
senger train, and plaintiff signaled the fireman to stop; 
that it Was the fireman’s duty to inform the engineer 
of signals; that, after the train stopped, plaintiff went 
between or under the cars to uncouple, and, while he 
Was there, the train was started, through the negli- 
gence, inexperience, and incompetency of the fireman 
in not properly understanding the signals,—is not ob 
jectionable as failing to state facts showing how the 
fireman’s shortcoming’s caused the injury, or what 
signals were given him which he misundeistood.— 
GALVESTON, H. & 8S. A. Ry. Co. Vv. ECKELS, Tex., 268. 
W. Rep. 1117. 


72. MASTER AND SERVANT—Injury to Employee—As- 
sumption of Risk.—Plaintiff was injured by the caving 
in of aditch in which he was working, caused by the 
melting of snow. Plaintiff knew the soil in that vicin- 
ity was liable to cave in when wet, but defendant did 
not: Held, that plaintiff, having better knowledge of 
the danger than defendant, was not entitled to recover 
damages.—FAIRMOUNT CEMETERY ASS’N V. DAVIS, 
Colo., 36 Pac. Rep. 911. 

73. MASTER AND SERVANT — Vice principal—Fellow- 
servants.—One employed by the architect of a build- 
ing to construct the scaffolds on which the bricklayers 
and hod carriers shall work is, in the construction 
thereof, a vice principal, and not a fellow-servant of 
a hod carrier.—MCNAMARA V. MACDONOUGH, Cal., 36 
Pac. Rep. 941. 


74. MINING CLAIMS—Abandonment.—When the vein 
passes out through one of the side lines of the claim, 
the locator may abandon allthe ground beyond that 
point by drawing a new end line across the claim 
parallel to the original end line, although he has pre- 
viously made a survey and application for a patent.— 
LAST CHANCE MIN. CO. Vv. TYLER MIN Co., U. 8. C. C. 
of App., 61 Fed. Rep. 557. 

75. MORTGAGE FORECLOSURE — Redemption.—In an 
action brought by plaintiff, as the owner of certain 
real estate, to redeem from a sale made upon the fore- 
closure of a mortgage, which was a first lien upon the 
premises, and also from a decree afterwards made in 
proceedings to enforce a mechanic’s lien, it is held 
that, as it clearly appeared that plaintiff had permitted 
the year within which she had the statutory right to 
redeem from the mortgage foreclosure sale to expire 
without redeeming, the complaint failed to state a 
cause of action.—GATES V. EGE, Minn., 59N. W. Rep. 
495. ‘ 


76. MORTGAGE OF OPERA HovusE — Furniture and 
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Fixtures.—A mortgage on a lot on which an opera 
house is situated, ‘‘and all the buildings and improve- 
ments thereon, or to be erected thereon,” covers the 
fixtures, furniture, and paraphernalia in such opera 
house.—GROSVENOR V. BETHEL, Tenn., 268. W. Rep. 
1096. 

77. MUNICIPAL CORPORATION—Board of Education.— 
A provision in a city charter authorizing the board of 
education to enact rules for the conduct of its proceed- 
ings does not empower it to change a rule in the char- 
ter that a majority of its members shall constitute a 
quorum, and that a majority of those present at a 
meeting may transact business.—MALLOY V. BOARD OF 
EDUCATION OF CITY OF SAN JOSE, Cal., 36 Pac. Rep. 948. 

78. MUNICIPAL CORPORATION—Creation of Nuisance. 
—A count ina declaration charging that a municipal 
corporation, by its wrongful act, created a common 
nuisance, from which plaintiff suffered special dam- 
age, discloses a good cause of action, notwithstanding 
the corporation is liable to indictment forthe same 
act.—HART V. BOARD OF CHOSEN FREEHOLDERS OF 
UNION CountTy, N. J., 29 Atl. Rep. 490. 

79. MUNICIPAL CORPORATIONS — Defective Street.— 
Under Detroit City Charter, providing that a lot owner 
shall not be liable for damages from failure to repair a 
sidewalk, unless he failed torepair it within 10 days 
after notice is served on him, and after the common 
council shall order its repair, a notice given by the 
board of public works is insufficient, where the coun- 
cil had not ordered repairs.—LYNCH V. HUBBARD, 
Mich., 59N. W. Rep. 443. 

80. MUNICIPAL CORPORATION—Defective Streets—Neg- 
ligence.—Walking on a defective sidewalk at night, 
with knowledge that it is defective, is a circumstance 
tending to show negligence, but is not conclusive 
proofthereof.—VILLAGE OF CLAYTON V. BROOKS, Ill., 
37 N. E. Rep. 574. 

81. MUNICIPAL CORPORATIONS—Liability of Officers.— 
The superintendent of streets of a city is liable for any 
damages resulting from his negligence in repairing a 
sewer, notwithstanding his official capacity.—BUTLER 
Vv. ASHWORTH, Cal., 36 Pac. Rep. 922. 

82. MUTUAL BENEFIT ASSOCIATIONS—Reserve Funds. 
—Where the rules of a mutual benefit order provide 
that the reserve fund of its local branches in other 
States shall be controlled by and belong to the supreme 
lodge, title to such fund isin the supreme lodge, and 
must be so distributed that each member shall derive 
a benefit from the entire corpus ofthe assets of the 
supreme lodge, without regard to its local habitation. 
—BALDWIN V. HOSMER, Mich., 59 N. W. Rep. 482. 


83. MUTBAL BENEFIT ASSOCIATION — Laws — Death 
Claims.—The law of a mutual benefit association that 
the decision of its committee on the death claims shall 
be final and exclusive of any action at law is not against 
public policy, and in the absence of bad faith on the 
committee’s part a decision that a person, named as 
beneficiary, was not within the classes allowed by the 
laws of the association to be beneficiaries, prevents an 
action, though the agent of the association fraudu- 
Tently told the member, atthe time he joined the as- 
sociation, that such person could be hits beneficiary. 
—HEMBEAU V. GREAT CAMP OF KNIGHTS OF MACCABEES, 
Mich., 59 N. W. Rep. 417. 


84. NATIONAL BANKS — Insolvency — Trust Funds.— 
Under Rey. St. § 5242, which forbids all prefarences 
among the creditors of insolvent national banks, a 
county whose money has been deposited by the county 
treasurer in a national bank that has become insolvent 
has no superior right over other depositors in the as- 
sets of the bank where it is not shown that the identi- 
cal fund deposited by the treasurer, or the proceeds of 
such funds, have come into the hands of the receiver. 
—SPOKANE CoOUSTY V. CLARK,U. S. C.€. (Wash.), 61 
Fed. Rep. 538. 

85. NATIONAL BANK—Penalty for Interest on Usury.— 
Where a national bank makes a loan, and knowingly 
charges and receives a greater rate of interest than is 





allowed by the laws of the State where the bank is 
located, up tillthe maturity of the note, after which 
time it was agreed that the note should bear interest at 
arate which was lawful, the receipt of the usurious 
rate will work a forfeiture of the entire interest which 
the note carries with it, including that which accrues 
after the maturity thereof. — SHAFER v. FIRST NAT. 
BANK OF RUSSELL, Kan., 36 Pac. Rep. 998. 

86. NEGLIGENCE—Explosion—Presumption. — An ex- 
plosion in a building, unaccompanied by any explana- 
tion by the owner, or by evidence of care on his part, 
furnishes a presumption of negligence, and places on 
the owner the burden of showing reasonable care 
taken to avoid the accident.—WARN V. DAVIS OIL Co., 
U.S. D.C. (N. Y.), 61 Fed. Rep. 631. 

87. NEGLIGENCE — Pleading. — A complaint alleging 
negligence in defendant gas company’s failure to turn 
off the gas supply for a tenement, after being directed 
so todo, thata defect inthe pipe within the cellar 
might be located and remedied, and that plaintiff, a 
plumber, while searching forthe defect, was injured 
by the explosion, does not show that the injury was 
the proximate result of defendant’s negligence, as it 
will be presumed that there was an intervening re- 
sponsible agency, for which defendant was not respon- 
sible. -- MCGAHAN V. INDIANAPOLIS NATURAL GAS CO., 
Ind., 37 N. E. Rep. 601. 

88. NEGLIGENCE—Servant not under Control of Mas- 
ter.—A railroad company is not responsible for negli- 
gence in the operation of an engine, when, at the time 
of the accident, the engine and the crew by which it 
was operated were rented to and under the control of 
another company.—BYRNE V. KANSAS CiTy, FT. 8S. & M. 
R. Co., U. 8S. C. C. of App., 61 Fed. Rep.° 605. 

89. NEGOTIABLE INSTRUMENT—Draft — Exchange.—A 
draft is not rendered non-negotiable by the mere fact 
that it calls for exchange. — WHITTLE V. FOND Du Lac 
NAT. BANK, Tex., 268. W. Rep. 1106. 


90. NEGOTIABLE INSTRUMENTS—Indorsement.—Burns’ 
Rev. St. 1894, § 7515 (Rev. St. 1881, § 5501), providing that 
all notes shall be negotiable by indorsement, so as to 
vest the property in each indorsee successively, and 
Burns’ Rey. St. 1894, § 7516 (Rev. St. 1881, § 5502), permit- 
ting the assignee to recover in his own name of the 
maker, vest a complete legal title in the indorsee, and 
a married woman who indorses notes in blank, and 
delivers them as collateral to her husband’s creditor, 
cannot recover them from such creditor’s bona jfide as- 
signee for value, before maturity.—SHIRK V. NORTH, 
Ind., 37 N. E. Rep. 590. 

91. NEGOTIABLE INSTRUMENT — Note Payable to Cor- 
poration.—Where the shareholders of a corporation 
exeeuted their notes, payable to the company, “sub- 
ject to the call of the board of direg@tors,” a call for the 
money due on the notes of those shareholders only 
who had sold their stock is void.—LBROCKWAY V. GADSs- 
DEN MINERAL LAND CoO., Ala., 15 South. Rep. 431. 


92. NEGOTIABLE INSTRUMENT—Note to Corporation.— 
A person who gives his note to achurch corporation, 
to assist in paying its debts, cannot escape liability on 
the ground that its certificate of incorporation was not 
filed whenthbe note was given, andthat he did not know 
at the time that it claimed to be a corporation.—STOFF- 
LET V. STROME, Mich.,59N. W. Rep. 411. 

93. NOTICE—Newspapers — Publication. — A weekly 
paper containing matters of general interest, and hav- 
ing a general circulation among professional and 
business men, is a newspaper within the meaning of 
How. 8t. § 5801, providing forthe publication in a news- 
paper of certain notices in probate proceedings, though 
it is primarily devoted to disseminating matters of in- 
terest to the legal profession. — LYNCH V. DURFEE, 
Mich., 59N. W. Rep. 409. 

94. NOVATION—Sale of Mortgaged Land.—A sale by a 
mortgagor of his interest in the mortgage pre- 
mises to one who agrees to pay off the mortgage does 
not release the mortgagor, unless the mortgagee 
agrees to look solely to the purchaser for pay- 
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ment of the debt.—CAMPBELL V. CLAY, Colo., 36 Pac. 
Rep. 909. 

95. PARTNERSHIP—Individual Debts.—The property 
of a copartnership is the joint property of the partners, 
and, unless all the partners consent to do so, one part- 
ner Cannot dispose of the property of the partnership 
to satisfy his individual debts.—TOOTLE V. RICK, Kan., 
26 Pac. Rep. 990. 

96. PARTY WALL—Liability for Use.—An owner of 
two lots built houses thereon, with a party wall be- 
tween them, and then conveyed to different persons, 
without imposing obligation as to the wall. Plaintiff’s 
predecessor in title of one of the lots built the wall 
higher, after strengthening its foundation: Held, that 
defendants, owners of the other lot, having built their 
house higher, and used the addition to the wall, were 
not, in the absence of an agreement, liable for such 
use.—ALLEN V. EvANS, Mass., 37 N. E. Rep. 571. 

97. PARTY WALL—Liability for Use—Agreement.—Un- 
der an agreement that when any portion of a party 
wall shall be used by the party who did not construct 
it, or by his heirs or assigns, he or they shall pay half 
the cost thereof to the party who did construct it, one 
is not liable for such payment because, at the time the 
party who did not construct the wall built a house on 
the adjoining lot, he was mortgagee of the lot. Nor is 
he liable because he afterwards became owner of the 
lot, through foreclosure; continuation of the building, 
after its erection, not being a use of the wall within the 
agreement.—PFEIFFER V. MATTHEWS, Mass., 37 N. E. 
Rep. 571. 

98. PATENT RIGHTS — Joint Ownership. — The joint 
owners of a patent right, in the absence of special 
agreement creating that relation are not partners. 
They are owners in common, and are not liable to each 
other for an individual use of the patented invention; 
and they are competent to contract with each other 
for the manufacture and use of it, which contracts are 
enforceable, according to due course of procedure, in 
courts of law as well as in equity.—MARSH V. NEWARK 
HEATING & VENTILATING MACH. Co., N. J., 29 Atl. Rep. 
481. 

99. PAYMENT—Voluntary Payment—What Constitutes. 
—Where the plaintiff is in the employ of defendants, 
who are advancing him money from time to time on 
his wages, held, an overpayment by them to him un- 
der such circumstances cannot be considered as a vol- 
untary payment in the sense that they cannot require 
him to account for it.—FARRELL V. BURBANK, Minn., 59 
N. W. Rep. 485. 

100. PLEDGE—Chose in Action.—Defendant, having a 
contract to construct a canal, assigned same to plaint- 
iff to secure advances. No time was named for repay- 
ment. On completion of the canal, an action to en- 
force a mechanic’s lien was brought by plaintiff and 
defendant jointly, and the property was bid in by them 
at the sale. The sheriff executed to them jointly a cer- 
tificate of purchase. Thereafter plaintiff sold such 
certificate: Held,that such sale was void, it being in 
effect an unauthorized sale of a chose in action by the 
pledgee thereof.—MOFFAT V. WILLIAMS, Colo., 36 Pac. 
Rep. 914. 

101. PRINCIPAL AND AGENT—Authority of Agent.—An 
agent of a town site corporation engaged in building 
and promoting a town has no implied authority to 
purchase lumber and other supplies for private in- 
dividuals to construct buildings upon their own lots, 
purchased by them from the town-site company, and 
to makethe corporation liable for such lumber and 
supplies.—UNION Pac. TOWN-SITE CO. V. PAGE, Kan., 
36 Pac. Rep. 992. 

102. PROCESS—Service — Foreign Railroad Compan- 
ies.—A foreign railroad company which runs its trains 
over the tracks of other companies, forming with it a 
‘*system” or ‘froute” into California, and their solicits 
and obtains freight and passenger business through 
the general mana of one of the subordinate com- 
panies and his ts, may be legally served by 
service upon hi he ‘‘managing and business 










agent” in the State (Code Civ. Proc. Cal. § 411) of such 
foreign company, although it has never directly des- 
ignated him as its agent.—NORTON V. ATCHISON, T. & 
8. F. R. Co., U.S. C. C. (Cal.), 61 Fed. Rep. 618. 

103. PROCESs — Service on Agent of Corporation.—A 
person served as ticket agent of railroad company 
made affidavit that he was not an agentof the railroad 
company, but was an agent of a union depot company, 
and, as such, sold such tickets as the depot company 
furnished him: Held, that the reasonable inference 
was that, ifthe depot company gave him tickets of 
the railroad company, he would sell them; and, in the 
absence of a clearer statement of his position and duties, 
it was not error to holdthat he wasa ticket agent of 
the railroad company, upon whom service might be 
made.—UNION Pac. Ry. CO. Vv. NOVAK, U. S.C. C. of 
App., 61 Fed. Rep. 573. 

104. PUBLIC LanDS — Tide and Shore Lands. — Act 
March 26, 1890, entitled, ‘‘An act for the appraising and 
disposing of the tide and shore lands belonging to the 
State of Washington,” does not constitute a contract 
between the State and the class of privileged persons 
mentioned in it which the legislature cannot annul or 
change by subsequent enactment; and hence Act 
March 9, 1893, entitled, “An act prescribing the ways in 
which waterways for the use of navigation may be 
excavated by private contract, providing for liens upon 
tide and shore lands belonging to the State, granting 
rights of way across” such lands, etc,, is not animpair- 
ment of the obligation of a contract between the State 
and such class of privileged persons. — ALLEN V. For- 
REST, Wash., 36 Pac. Rep. 971. 

105. QUO WARRANTO—Right to Corporate Office.—The 
granting of leave to a private person to file an infor- 
mation, in the nature of a quo warranto, to try the right 
of persons to hold offices in a private corporation, 
being discretionary, such leave will be denied, where 
there are no exceptional circumstances which render 
inapplicable the remedy provided by Gen. St. 1878, ch. 
79, respecting actions to prevent the usurpation of 
oflices of private corporations. — WHITCOMB v. LOCK- 
ERBY, Minn., 59 N. W. Rep. 495. 

106. RAILROADS—Killing Stock.—Where there is evi- 
dence that at the point in question a cow on the track 
could have been seen from an engine ata distance of 
200 yards, but neither engineer nor fireman saw her 
till within 50 or 60,their negligence isa question for 
the jury.—UNION Pac., D& G. Ry. CO. Vv. PATTERSON, 
Colo., 36 Pac. Rep. 913. 

107. RAILROAD COMPANIES — Accident at Crossing.— 
Plaintiff, who was driving a wagon, had crossed de- 
fendant’s railroad track, where an engine was shifting 
some cars, and when the engine approached the horse, 
instead of going forward, backed intothe train, and 
the plaintiff was injured: Held, that as the unusual 
conduct of the horse could not have been foreseen, 
defendant was not liable.-—RICHMOND & D.R. Co. v. 
YEAMANS, Va., 198. E. Rep. 787. 


108. RAILROAD COMPANIES — Accident at Crossing— 
Negligence.—Where a railroad company acquiesces in 
the use of a private crossing, persons using it are mere 
licensees, and all that can be required of the company 
at such place isto look out for obstructions, and to 
use due careto avoid injury after being conscious of 
impending peril.—ALABAMA, G. S. R. Co. v. LINN, Ala., 
15 South. Rep. 508. 

109. RAILROAD tom PANY — Street Railroad—Abutting 
Owners.—Where a street railway company is enjoined 
from constructing its road until condemnation pro- 
ceedings are had and abutting property owners com- 
pensated, but such injunction is not enforced, and the 
company constructs and uses its road without taking 
any steps to determine the damages to abutting prop- 
erty, such owners may sue the company for damages 
sustained between the time of laying the track and in- 
stituting the suit.—TAYLOR V. BAY City ST. Ry. Co., 
Mich., 59 N. W. Rep. 447. 

110. RAILROAD MORTGAGE — Default in Interest.—A 
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railroad mortgage provided that, in case interest re- 
mained in default for six months, the trustee should, 
upon request of one-fourth of the bondholders, pro- 
ceed to enforce their rights, and declared that no 
bondholder or bondholders should have the right to 
institute any foreclosure proceedings without first 
notifying the trustee of such a default: Held, that 
such provisions did not deprive the trustee of the right, 
in his discretion, to begin foreclosure proceedings 
immediately upon default inthe payment of interest. 
—FARMERS’ LOAN & TRUST CO. V. CHICAGO &N. P. R. 
Co., U. 8. C. C, (Ill.), 61 Fed. Rep. 543. 

1l1l. REAL ESTATE BROKERS — Commissions.—In an 
action for a commission for selling property, where it 
appeared that defendant gave plaintiff a written op- 
tion to purchase land, it is competent to show a parol 
agreement by which plaintiff was to find a purchaser, 
and to receive as commission all realized on the sale 
above aspecified amount, and that such option con- 
tract was executed for the convenience of plaintiff.— 
RIEMER V. RICE, Wis., 59 N. W. Rep. 450. 

112. RECEIVERS.—After the appointment of a receiver 
for a street railway company, the court will not ap- 
point a separate receiver for one ofits branches, es- 
pecially where such branch has ceased to be operated, 
by reason of the destruction of its power house.—CLapP 
Vv. INTERSTATE ST. Ry. Co.,U. 8. C. C. (Mass.), 61 Fed. 
Rep. 537. 

118. RECEIVERS—Master and Servant.—A receiver of 
a railroad is not bound by an agreement, made before 
his appointment, between the railroad company and 
its employees, whereby the latter are not to be dis- 
charged except for cause, to be determined by arbitra- 
tors.—IN RE SEATTLE, L.S.& E. Ry. Co.,U. 8.C. C. 
(Wash.), 61 Fed. Rep. 541. 

114. RES JUDICATA.—Logs levied on an execution 
were claimed by athird person undera billof sale, 
but, on trial of the claim, it was decided that the bill 
of sale was a mortgage, and that claimant was not en- 
titled to possession of the logs; and judgment was 
given against him for their return, or the sum due on 
the execution: Held, that the execution creditors’ 
right to enforce their writs, as against said claimant, 
was res judicata.—SAYWARD V. THAYER, Wash., 36 Pac. 
Rep. 966. 

115. SALE — Contract — Construction.—Where a mer- 
chant by letter orders of a manufacturer some shirts 
as soon as possible, and asks how soon the order can 
be filled, and the latter replies that they will go to 
work on the order at once, and be ready in 30 days, or 
as goon as they can get the shirts out, such corre 
spondence constitutes a complete contract, and fixes 
no time for delivery of the shirts; and such merchant 
cannot recover damages fora failure to deliver the 
shirts in 30 days from the receipt by the manufacturer 
ofa subsequent letter telling him to go on with the 
order.—WEBB V. LEOMINSTER SHIRT CO.. Mich., 59 N 
W. Rep. 397. 


116. SALES — Rescission of Fraud— Insolvency.—A 
purchase of goods on credit by an insolvent is not 
presumptively fraudulent.—Ross Vv. MINER, Mich., 59 
N. W. Rep. 425. 

117. SALE—Retaining U.ien—Bona Fide Purchasers.— 
Where a person bought certain furniture, stipulating 
that the title should remain inthe vendor fully paid 
for, and gave his notes for the unpaid price, the trans- 
action was an absolute sale, with a Teservation to se- 
cure payment, and, not being executed and acknowl- 
edged in conformity with the chattle mortgage act, is 
void as to whom the property had been mortgaged by 
the purchaser.—COLORADO SAv. BANK V. METROPOLI- 
TAN THEATER CO., Colo., 36 Pac. Rep. 902. 

118. SALE OF LAND—Fraud. — Fraud without damage 
gives no cause of action.—LAKE V. TYREE, Va., 19S. E. 
Rep. 787. 

119. SCHOOLS—-Teacher’s Contracts.—The trustee of a 
civil township being ex oficio trustee of the school 
township, but having no power to hire a teacher ex- 





cept in the latter capacity, his written contract, signed 
as ‘‘township trustee,” is not enforceable by the 
teacher as it stands, but may be reformed as for mutual 
mistake, on proof that he contracted as school trustee. 
—SPARTA SCHOOL TP. IN DEARBORN COUNTY V. MENDELL, 
Ind., 37 N. E. Rep. 604. 

120. SLANDER — Evidence. — A defendant who has 
started and circulated a slanderous report about a 
woman cannot prove by others that they had heard 
the same slander. — BLACKWELL V. LANDRETH, Va., 19 
8. E. Rep. 791. 

121. TRESPASS—Estoppel. — Where defendant asked 
plaintiff to lease him certain land, and plaintiff told 
him that he thought the land belonged to one H, and, 
relying on such representation, plaintiff leased the 
land from H, and put a crop thereon, plaintiff was es- 
topped to deny that the entry was lawful, and trespass 
will not lie for the subsequent acts of defendant in 
caring for and removing his crops.—KINNEY Vv. SERVICE, 
Mich.,59N. W. Rep. 403. 

122, TRESPASS—Question for Jury.—In trespass quare 
clausum, the question of defendant’s possession of the 
premises is properly submitted to the jury, when there 
is evidence that defendant repaired fences, cut brush 
and hay, and pastured cattle thereon. — KINNEY V. 
FERGUSON, Mich., 59 N. W. Rep. 401. 


123. TRESPASS BY OFFICER—Liability of Party to Writ. 
—One who delivers to an officer a valid writ, without 
directions as to the manner of its service, will not be 
liable for torts committed by the latter while engaged 
inthe execution thereof.—MURRAY V. MACE, Neb., 59 
N. W. Rep. 387. 

124. TROVER — Evidence. — Warehousemen have an 
entire cause of action, in trover, against persons who 
have bought goods stolen from their warehouse, 
though such goods may have belonged to divers bailors. 
—BODE V. LEE, Cal., 36 Pac. Rep. 936. 

125, TROVER—Sheriff—Illegal Seizure.—A vendor who 
has shipped goods to another on credit, and who noti- 
fies the railroad company not to deliverthem, may 
maintain trover against a sheriff who takes them from 
the railroad company on attachment against the 
vendee.—WOLF V. SHEPHERD, Ala., 15 South. Rep. 519. 


126. VENDOR’S LIEN — Foreclosure. — In an action to 
foreclose a vendor’s lien, one who claims a right in the 
land by reason of a judgment against the vendor, can- 
celing the patent under which the latter claimed, isa 
proper and necessary party. — LOONEY V. SIMPSON, 
Tex., 268. W. Rep. 1065. 

127. VENDOR AND VENDEE—Land Contracts—Default. 
—A vendor’s right to declare a forfeiture, and recover 
possession, on a default in payment of interest on the 
land contract, is lost by atender of the interest, though 
he refuse it.—HILL Vv. CARTER, Mich., 59 N. W. Rep.}413. 


128. WILL—Mental Capacity of Testatrix.—Where the 
question is solely as to the mental capacity of the tes- 
tatrix to make the will, it cannot be shown that a 
short time before its execution, and while she was of 
sound mind, she made a will of identical import with 
the one in question, especially when this was prepared 
at the instance of her husband, who claimed under it. 
—BROWN V. MITCHELL, Tex., 26S. W. Rep. 1059. 


128. WILLS — Vested Interest. — A testator gave to N 
the income of one third of his property, and provided 
that, ‘‘to take effect at N’s decease,I give and devise 
said one third part to N’s children, in equal shares, to 
them, their heirs, and administrators forever:” Held, 
that the interest of a child of N’s did not depend on the 
contingency that it survived N, but was a vested inter- 
est at its birth, which, on its death before N, went to 
its heirs or representatives, subject to N’s life interest. 
—MARSH V. Hoyt, Mass., 37 N. E. Rep. 454. 


129. WITNESsS—Corroboration.—Where the testimony 
of a witness is impeached, he may be corroborated by 
showing that he has madesimilar statements out of 
court about the ng +B URACE Vv. GRIZZARD, 
N. Car., 198. E. Rep. yjthe p 
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Standard Law Books at 50c per Vol. Now is the 
time to fill your shelves. Send all orders to 
Williamson Law Book Co., Rochester, N. Y. 

Atkyn’s Chan. Reports, Am. Ed., 8 vols..........-.$1 50 
Bardwell & Adolphus Reports, 5 vols., London ed. 2 50 
Blackstone’s (Henry) Reports, London mt 2 vols. 1 00 
Bonsanquet & Puller’s Reports, Am. Ed., 5 vols.... 2 50 
Broderip & Bingham Reports, 2 vols., Paha 1820 1 00 
Burrow K. B. Reports, Dublin Ed.,5 WOME acncicccs 
Brown’s Chancery Reports, oe Ed., lst Am. 

d., 1844, 4 vols......... eocccccccccccvese 
Croke’s Reports, 5th Dublin Ed., ean dissaeeeoce a 
Campbell’s Nisi Prius Re orts, Am. Ed.,4Vols..... 2 
Cowper’s Reports, Am. Ed. 1809, in 2 parts......0.- 1 
Douglas Reports, Am. Ed., iS Sahih eemeeeqeasenet~ 
Dunford & East’s Reports, ‘London Kd., 8 Vols...... 
Fast’s Rep. 16 vols. in 8, Am. Ed., , by Wharton 8 
East’s Reports, 16 vols., Am. Ed., 08 ecvccccccoccce 
English Law & Equity Reports, 0 vols. & Digest..20 
English Common Law Reports, Ist 98 vols..........49 
Legal Observer, Ist 15 vols. in 13, London, 1831.... 
Maddock’s Chancery Reports, 6 vols. in 3, ’1829..... 
Merrivale’s Chan. Reports, Am. Ed ; 1825, 8 vols.. 
Modern Reports, 12 vols. bound in 9. coccccccccscccs 
Moak’s English ~~ orts, 28 vols. and 1 Digest... ee 
Peake’s Nisi Prius eports, Dublin Ed., 1 vol....... 
Lord Ra arusets Reports, 1792, 3 vols. Dublin Ed... 
Russell & Myine’s Reports, 2 vols., London ed., 1 
Saunder’s Reports, Am., Ed., 3 Vols........+ 
pee oA 8 Reports, London Ed., 2 vols. 
~— d’s Reports, London Ed., 

. Court of Appeals Reports, ‘Ist 9 vol ee 
Bowases N. Y. Practice Reports, Ist 43 vols 
Barbour’s Chancery, 3 vols eseee cccceccccoecse 
Paige’s Chancery, vols. 1, 2,5, i. 9 per vol... oe 
Parker’s Crimina Reports, vols. 1, 2, 8 each....... 
Wallace Reports, 18t 8 VOIS........scecececeecccesceess 400 
Peterdoet’s Abridgement, 16 vols........... eee 
Viner’s Abridgement, 30 VOIS........seeeee0 
Central Reporter, 10 Ser mame seeseresconsos 
Pickering Reports, Ist 14 VOIS.........-seeee0e 
Mass. Reports, 17 vols. ccceccoceces 8 50 
N. Y. Common Law Reports, 35 vols. ‘in 7 books...17 60 
Denio’s Reports, Vols, 1, 3,4, CACN....cccceeeeeccceees 50 
Duer’s Reports, Vol. 1 & 2° 


i) 


DD em 















a 
eee tt et et me wont 
SSSSSSSSSSSSSSSSSSSSSSSSsE 







seccccccccccccccccccscccccces 1 OO 





Duer’s Reports, 1,2, 3,4, CACH.....ccceceecccceecceeee 50 
Hill’s Reports, vols. 1, 2, 4, 6,7, each...........--.. 50 
Cowen’s Reports, vols. 1, 2, 3,4,9, each............ 50 
~ est of Cowen’s Reports, 1 VOl......cceccccceeeeess 50 

aige’s Chancery, 11 VOIS......cecescseesesees oe. 5 50 
paeien Reports, 18t 6 VOIS.......ceccccccccsscccese 3 OO 
Peter’s U. 8. Supreme Court Reports, 16 vols....... 8 00 


Order at once as in some cases we have only one 
copy in stock. Above prices are good for present stock 


°"WILLIAMSON LAW BOOK CO.,Rochester, N. ¥. 
Hot Weather Prices. 30 Days Only. 


U.S. Sup. Ct. Repts, Lawyers edn., vols. 1 to 





105, in 29 Books, to Reporters...........ss+- 85.00 
U. 8. "REPORTS, Curtis, 22 vols. ; Miller, 4 vols. - 

Wallace, 93 vols., Otto, 17 vols., U U. S. Reports, 

vols. 108 to 153 incl., complete nice. Bib ccosceses DOD 
MARYLAND, Law and Equity supe, to 1851, 41 

vols. & Digest,........ ereeees 65.00 
U. 8. STATUTES AT LARGE, ‘0 Vols. & ‘Index, good 

SECONG-hand ........ceceeevevee ccccccccccces 80.08 
Wait’s Actions and Defences, 9 vols., nice set... 27.50 


Want: Am. Decisions, 100 vols. & Digest, Penn. Re- 
ports & Pa. State Reports. 

Full Line Trials and Second-hand Text Books in 
Stock. If you want ANYTHING in LAW BOOKS, write 
for prices. Trades solicited. 

Address: W. H. LOWDERMILK & CO., 

1424 F. St. Washington, D.C. 


INDIANA LAW SCHOOL 
INDIANAPOLIS, INDIANA 


N. W. 





BYRON K. ELLIOTT, President 
WILLIAM P, FISHBACK, Dean 

Facuty: ADDISON C. HARRIS 
CHARLES W. FAIRBANKS 
JOHN R. WILSON 


Course of two years. 

Sessions begin on first Tuesday in October and end on last 
Wednesday in May. 

Corps of lecturers numbers twenty-three. 

Diploma admits to bar of United States and State Courts. 

For announcement, information, etc., address the Secre= 
tary of the Faculty, ALLAN HENDRICKS, 

Indiana Law School Building, 
INDIANAPOLIS. ® 














214 


CENTRAL LAW JOURNAL. 


No. 10 








Fixtures.—A mortgage on a lot on which an opera 
house is situated, ‘‘and all the buildings and improve- 
ments thereon, or to be erected thereon,” covers the 
fixtures, furniture, and paraphernalia in such opera 
house.—GROSVENOR V. BETHEL, Tenn., 268, W. Rep. 
1096. 

7i. MUNICIPAL CORPORATION—Board of Education.— 
A provision in a city charter authorizing the board of 
education to enact rules for the conduct of its proceed- 
ings does not empower it to change a rule in the char- 
ter that a majority of its members shall constitute a 
quorum, and that a majority of those present at a 
meeting may transact business.—MALLOY V. BOARD OF 
EDUCATION OF CITY OF SAN JOSE, Cal., 36 Pac. Rep. 948. 

78. MUNICIPAL CORPORATION—Creation of Nuisance. 
—A count ina declaration charging that a municipal 
corporation, by its wrongful act, created a common 
nuisance, from which plaintiff suffered special dam- 
age, discloses a good cause of action, notwithstanding 
the corporation is liable to indictment forthe same 
act.—HART V. BOARD OF CHOSEN FREEHOLDERS OF 
UNION CounTY, N. J., 29 Atl. Rep. 490. 

79. MUNICIPAL CORPORATIONS — Defective Street.— 
Under Detroit City Charter, providing that a lot owner 
shall pot be liable fer damages from failure to repair a 
sidewalk, unless he failed to repair it within 10 days 
after notice is served on him, and afterthe common 
council shall order its repair, a notice given by the 
board of public works is insufficient, where the coun- 
cil had not ordered repairs.—LYNCH V. HUBBARD, 
Mich.,59N. W. Rep. 443. 

80. MUNICIPAL CORPORATION—Defective Streets—Neg- 
ligence.—Walking on a defective sidewalk at night, 
with knowledge that it is defective, is a circumstance 
tending to show negligence, but is not conclusive 
proofthereof.—VILLAGE OF CLAYTON V. BROOKS, lll., 
37 N. E. Rep. 574. 

81. MUNICIPAL CORPORATIONS—Liability of Officers.— 
The superintendent of streets of a city is liable for any 
damages resulting from his negligence in repairing a 
sewer, notwithstanding his official capacity.—BUTLER 
Vv. ASHWORTH, Cal., 36 Pac. Rep. 922. 

82. MUTUAL BENEFIT ASSOCIATIONS—Reserve Funds. 
—Where the rules of a mutual benefit order provide 
that the reserve fund of its local branches in other 
States shall be controlled by and belong to the supreme 
lodge, title to such fund is in the supreme lodge, and 
must be so distributed that each member shall derive 
a benefit from the entire corpus ofthe assets of the 
supreme lodge, without regard to its local habitation. 
—LBALDWIN Vv. HOSMER, Mich., 59 N. W. Rep. 482. 


83. MUTB&AL BENEFIT ASSOCIATION — Laws — Death 
Claims.—The law of a mutual benefit association that 
the decision of its committee on the death claims shall 
be finaland exclusive of any action at law is not against 
public policy, and in the absence of bad faith on the 
committee’s parta decision that a person, named as 
beneficiary, Was not within the classes allowed by the 
laws of the association to be beneficiaries, prevents an 
action, though the agent of the association fraudu- 
lently told the member, atthe time he joined the as- 
sociation, that such person could be his beneficiary. 
—HEMBEAU V. GREAT CAMP OF KNIGHTS OF MACCABEES, 
Mich., 59 N. W. Rep. 417. 


84. NATIONAL BANKS — Insolvency — Trust Funds.— 
Under Rev. St. § 5242, which forbids all preferences 
among the creditors of insolvent national banks, a 
county whose money has been deposited by the county 
treasurer in a national bank that has become insolvent 
has no superior right over other depositors in the as- 
sets of the bank where it is not shown that the identi- 
cal fund deposited by the treasurer, or the proceeds of 
such funds, have come into the hands of the receiver. 
—SPOKANE CousTY V. CLARK, U. S. C.€. (Wash.), 61 
Fed. Rep. 538. 

85. NATIONAL BANK—Penalty for Interest on Usury.— 
Where a national bank makes a loan, and knowingly 
charges and receives a greater rate of interest than is 





allowed by the laws of the State where the bank is 
located, up tillthe maturity of the note, after which 
time it was agreed that the note should bear interest at 
arate which was lawful, the receipt of the usurious 
rate will work a forfeiture of the entire interest which 
the note carries with it, including that which accrues 
after the maturity thereof. — SHAFER vy. FIRST NAT. 
BANK OF RUSSELL, Kan., 36 Pac. Rep. 998. 

86. NEGLIGENCE—Explosion—Presumption. — An ex- 
plosion in a building, unaccompanied by any explana- 
tion by the owner, or by evidence of care on his part, 
furnishes a presumption of negligence, and places on 
the owner the burden of showing reasonable care 
taken to avoid the accident.—WARN V. DavIS OIL Co., 
U.S. D.C. (N. Y.), 61 Fed. Rep. 631. 

87. NEGLIGENCE — Pleading. — A complaint alleging 
negligence in defendant gas company’s failure to turn 
off the gas supply for a tenement, after being directed 
so todo, thata defect inthe pipe within the cellar 
might be located and remedied, and that plaintiff, a 
plumber, while searching forthe defect, was injured 
by the explosion, does not show that the injury was 
the proximate result of defendant’s negligence, as it 
will be presumed that there was an intervening re- 
sponsible agency, for which defendant was not respon- 
sible. -- MCGAHAN V. INDIANAPOLIS NATURAL GAS CO., 
Ind., 37 N. E. Rep. 601. 

88, NEGLIGENCE—Servant not under Control of Mas- 
ter.—A railroad company is not responsible for negli- 
gence in the operation of an engine, when, at the time 
of the accident, the engine and the crew by which it 
was operated were rented to and under the control of 
another company.—BYRNE V. KANSAS Ciry, Fr. S. & M. 
R. Co., U. 8S. C. C. of App., 61 Fed. Rep.° 605. 

89. NEGOTIABLE INSTRUMENT—Draft — Exchange.—A 
draft is not rendered non-negotiable by the mere fact 
that it calls for exchange. — WHITTLE V. FOND Dv Lac 
NAT. BANK, Tex., 268. W. Rep. 1106. 


90. NEGOTIABLE INSTRUMENTS—Indorsement.—Burns’ 
Rev. St. 1894, § 7515 (Rev. St. 1881, § 5501), providing that 
all notes shall be negotiable by indorsement, so as to 
vest the property in each indorsee successively, and 
Burns’ Rey. St. 1894, § 7516 (Rev. St. 1881, § 5502), permit- 
ting the assignee to recover in his own name of the 
maker, vest a complete legal title in the indorsee, and 
a married woman who indorses notes in blank, and 
delivers them as collateral to her husband’s creditor, 
cannot recover them from such creditor’s bona fide as- 
signee for value, before maturity.—SHIRK V. NORTH, 
Ind., 37 N. E. Rep. 590. 

91. NEGOTIABLE INSTRUMENT — Note Payable to Cor- 
poration.—Where the shareholders of a corporation 
exeeuted their notes, payable to the company, “sub- 
ject to the call of the board of dire@tors,” a call for the 
money due on the notes of those shareholders only 
who had sold their stock is void.—LbROCKWAY V. GADS- 
DEN MINERAL LAND Co., Ala., 15 South. Rep. 431. 


92. NEGOTIABLE INSTRUMENT—N ote to Corporation.— 
A person who gives his note to achurch corporatien, 
to assist in paying its debts, cannot escape liability on 
the ground that its certificate of incorporation was not 
filed whenthe note was given, and that he did not know 
at the time that it claimed to be a corporation.—STOFF- 
LET V. STROME, Mich.,59N. W. Rep. 411. 

93. NOTICE—Newspapers — Publication. — A weekly 
paper containing matters of general interest, and hav- 
ing a general circulation among professional and 
business men, is a newspaper within the meaning of 
How. St. § 5801, providing forthe publication in a news- 
paper of certain notices in probate proceedings, though 
it is primarily devoted to disseminating matters of in- 
terest to the legal profession. — LYNCH V. DURFEE, 
Mich., 58N. W. Rep. 409. 

94. NOVATION—Sale of Mortgaged Land.—A sale by a 
mortgagor of his interest in the mortgage pre- 
mises to one who agrees to pay off the mortgage does 
not release the mortgagor, unless the mortgagee 
agrees to look solely to the purchaser for pay- 
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ment of the debt.—CAMPBELL Vv. CLAY, Colo., 36 Pac. 
Rep. 909. 

9. PARTNERSHIP—Individual Debts.—The property 
of a copartnership isthe joint property of the partners, 
and, unless all the partners consent to do so, one part- 
ner cannot dispose of the property of the partnership 
to satisfy his individual debts.—TOOTLE V. RICK, Kan., 
36 Pac. Rep. 990. 

96. PARTY WALL—Liability for Use.—An owner of 
two lots built houses thereon, with a party wall be- 
tween them, and then conveyed to different persons, 
without imposing obligation as to the wall. Plaintiff’s 
predecessor in title of one of the lots built the wall 
higher, after strengthening its foundation: Held, that 
defendants, owners of the other lot, having built their 
house higher, and used the addition to the wall, were 
not, in the absence of an agreement, liable for such 
use.—ALLEN V. EvANSs, Mass., 37 N. E. Rep. 571. 

97. PARTY WALL—Liability for Use—Agreement.—Un- 
der an agreement that when any portion of a party 
wall shall be used by the party who did not construct 
it, or by his heirs or assigns, he or they shall pay half 
the cost thereof to the party who did construct it, one 
is not liable for such payment because, at the time the 
party who did not construct the wall built a house on 
the adjoining lot, he was mortgagee of the lot. Nor is 
he liable because he afterwards became owner of the 
lot, through foreclosure; continuation of the building, 
after its erection, not being a use of the wall within the 
agreement.—PFEIFFER V. MATTHEWS, Mass., 37 N. E. 
Rep. 571. 

98. PATENT RIGHTS — Joint Ownership. — The joint 
owners of a patent right, in the absence of special 
agreement creating that relation are not partners. 
They are owners in common, and are not liable to each 
other for an individual use of the patented invention; 
and they are competent to contract with each other 
for the manufacture and use of it, which contracts are 
enforceable, according to due course of procedure, in 
courts of law as well as in equity.—MARSH V. NEWARK 
HEATING & VENTILATING MACH. Co., N. J., 29 Atl. Rep. 
481. 

99. PAYMENT—Voluntary Payment—W hat Constitutes. 
—Where the plaintiff is inthe employ of defendants, 
who are advancing him money from time to time on 
his wages, held, an overpayment by them to him un- 
der such circumstances cannot be considered as a vol- 
untary payment in the sense that they cannot require 
him to account for it.—FARRELL V. BURBANK, Minn., 59 
N. W. Rep. 485. 

100. PLEDGE—Chose in Action.—Defendant, having a 
contract to construct a canal, assigned same to plaint- 
iff to secure advances. No time was named for repay- 
ment. On completion of the canal, an action to en- 
force a mechanic’s lien was brought by plaintiff and 
defendant jointly, and the property was bid in by them 
at the sale. The sheriff executed to them jointly a cer- 
tificate of purchase. Thereafter plaintiff sold such 
certificate: Held,that such sale was void, it being in 
effect an unauthorized sale of a chose in action by the 
pledgee thereof.—MOFFAT V. WILLIAMS, Colo., 36 Pac. 
Rep. 914. 

101. PRINCIPAL AND AGENT—Authority of Agent.—An 
agent of a town site corporation engaged in building 
and promoting a town has no implied authority to 
purchase lumber and other supplies for private in- 
dividuals to construct buildings upon their own lots, 
purchased by them from the town-site company, and 
to make the corporation liable for such lumber and 
supplies.—UNION Pac. TOWN-SITE CO. V. PAGE, Kan., 
36 Pac. Rep. 992. 

102. PROCESS—Service — Foreign Railroad Compan- 
ies.—A foreign railroad company which runs its trains 
over the tracks of other companies, forming with it a 
*‘system” or ‘‘route” into California, and their solicits 
and obtains freight and passenger business through 
the general mana of one of the subordinate com- 
panies and his ts, may be legally served by 
service upon bi 4 ‘‘managing and business 










agent” in the State (Code Civ. Proc. Cal. § 411) of such 
foreign company, although it has never directly des- 
ignated him as its agent.—NORTON V. ATCHISON, T. & 
8. F. R. Co., U.S. C. C. (Cal.), 61 Fed. Rep. 618. 

108. PROCESs — Service on Agent of Corporation.—A 
person served as ticket agent of railroad company 
made affidavit that he was not an agentof the railroad 
company, but was an agent of a union depot company, 
and, as such, sold such tickets as the depot company 
furnished him: Held, that the reasonable inference 
was that, ifthe depot company gave him tickets of 
the railroad company, he would sell them; and, in the 
absence of a clearer statement of his position and duties, 
it was not error to hold that he wasa ticket agent of 
the railroad company, upon whom service might be 
made,—UNION Pac. Ry. CoO. Vv. NOVAK, U. 8. C.C. of 
App., 61 Fed. Rep. 573. 

104. PUBLIC LANDS — Tide and Shore Lands. — Act 
March 26, 1890, entitled, ‘‘An act for the appraising and 
disposing of the tide and shore lands belonging to the 
State of Washington,” does not constitute a contract 
between the State and the class of privileged persons 
mentioned in it which the legislature cannot annul or 
change by subsequent enactment; and hence Act 
March 9, 1893, entitled, “An act prescribing the ways in 
which waterways for the use of navigation may be 
excavated by private contract, providing for liens upon 
tide and shore lands belonging to the State, granting 
rights of way across” such lands, etc,, is not animpair- 
ment of the obligation of a contract between the State 
and such class of privileged persons. — ALLEN V. For- 
REST, Wash., 36 Pac. Rep. 971. 

105. QUO WARRANTO—Right to Corporate Office.—The 
granting of leave to a private person to file an infor- 
mation, in the nature of a quo warranto, to try the right 
of persons to hold offices in a private corporation, 
being discretionary, such leave will be denied, where 
there are no exceptional circumstances which render 
inapplicable the remedy provided by Gen. St. 1878, ch. 
79, respecting actions to prevent the usurpation of 
otlices of private corporations. — WHITCOMB v. LOCK- 
ERBY, Minn., 59 N. W. Rep. 495. 

106. RAILROADS—Killing Stock.—Where there is evi- 
dence that at the point in question a cow on the track 
could have been seen from an engine ata distance of 
200 yards, but neither engineer nor fireman saw her 
till within 50 or 60,their negligence is a question for 
the jury.—UNION Pac.,D & G. Ry. CO. V. PATTERSON, 
Colo., 36 Pac. Rep. 913. 

107, RAILROAD COMPANIES — Accident at Crossing.— 
Plaintiff, who was driving a wagon, had crossed de- 
fendant’s railroad track, where an engine was shifting 
some cars, and when the engine approached the horse, 
instead of going forward, backed intothe train, and 
the plaintiff was injured: Held, that as the unusual 
conduct of the horse could not have been foreseen, 
defendant was not liable.—RICHMOND & D.R. Co. Vv. 
YEAMANS, Va., 198. E. Rep. 787. 


108. RAILROAD COMPANIES — Accident at Crossing— 
Negligence.—Where a railroad company acquiesces in 
the use of a private crossing, persons using it are mere 
licensees, and all that can be required of the company 
at such place isto look out for obstructions, and to 
use due careto avoid injury after being conscious of 
impending peril.—ALABAMA, G. 8. R. Co. Vv. LINN, Ala., 
15 South. Rep. 508. 

109. RAILROAD COMPANY — Street Railroad—Abutting 
Owners.—Where a street railway company is enjoined 
from constructing its road until condemnation pro- 
ceedings are had and abutting property owners com- 
pensated, but such injunction is not enforced, and the 
company constructs and uses its road without taking 
any steps to determine the damages to abutting prop- 
erty, such Owners may sue the company for damages 
sustained between the time of laying the track and in- 
stituting the suit.—TAYLOR V. BAY City Sr. Ry. Co., 
Mich., 59 N. W. Rep. 447. 


110. RAILROAD MORTGAGE — Default in Interest.—A 
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railroad mortgage provided that, in case interest re- 
mained in default for six months, the trustee should, 
upon request of one-fourth of the bondholders, pro- 
ceed to enforce their rights, and declared that no 
bondholder or bondholders should have the right to 
institute any foreclosure proceedings without first 
notifying the trustee of such a default: Held, that 
such provisions did not deprive the trustee of the right, 
in his discretion, to begin foreclosure proceedings 
immediately upon default inthe payment of interest. 
—FARMERS’ LOAN & TRUST CO. V. CHICAGO XN. P. R. 
Co., U. 8. C. C., (Ill.), 61 Fed. Rep. 543. 

lll. REAL ESTATE BROKERS — Commissions.—In an 
action for a commission for selling property, where it 
appeared that defendant gave plaintiff a written op- 
tion to purchase land, it is competent to show a parol 
agreement by which plaintiff was to find a purchaser, 
and to receive as commission all realized on the sale 
above aspecified amount, and that such option con- 
tract was executed for the convenience of plaintiff.— 
RIEMER V. RICE, Wis., 59 N. W. Rep. 450. 

112. RECEIVERS.—After the appointment of a receiver 
for a street railway company, the court will not ap- 
point a separate receiver for one ofits branches, es- 
pecially where such branch has ceased to be operated, 
by reason of the destruction of its power house.—CLAP 
Vv. INTERSTATE ST. Ry. Co.,U. 8. C. C. (Mass.), 61 Fed. 
Rep. 537. 

113. RECEIVERS—Master and Servant.—A receiver of 
a railroad is not bound by an agreement, made before 
his appointment, between the railroad company and 
its employees, whereby the latter are not to be dis- 
charged except for cause, to be determined by arbitra- 
tors.—IN RE SEATTLE, L.S.& E. Ry. Co.,U. 8.C. C. 
(Wash.), 61 Fed. Rep. 541. 

114. RES JubDIcATA.—Logs levied on an execution 
were claimed by athird person undera bill of sale, 
but, on trial of the claim, it was decided that the bill 
of sale was a mortgage, and that claimant was not en- 
titled to possession of the logs; and judgment was 
given against him for their return, or the sum due on 
the execution: Held, that the execution creditors’ 
right to enforce their writs, as against said claimant, 
was res judicata.—SAYWARD V. THAYER, Wash., 36 Pac. 
Rep. 966, 

115. SALE — Contract — Construction.—Where a mer- 
chant by letter orders of a manufacturer some shirts 
as soon as possible, and asks how soon the order can 
be filled, and the latter replies that they will go to 
work on the order at once, and be ready in 30 days, or 
as goon as they can get the shirts out, such corre 
spondence constitutes a complete contract, and fixes 
no time for delivery of the shirts; and such merchant 
cannot recover damages fora failure to deiiver the 
shirts in 30 days from the receipt by the manufacturer 
ofa subsequent letter telling him to go on with the 
order.—WEBB V. LEOMINSTER SHIRT CO.. Mich., 59 N. 
W. Rep. 397. 


116. SALES — Rescission of Fraud— Insolvency.—A 
purchase of goods on credit by an insolvent is not 
presumptively fraudulent.—RoOss Vv. MINER, Mich., 59 
N. W. Rep. 425. 

117. SALE—Retaining Uien—Bona Fide Purchasers.— 
Where a person bought certain furniture, stipulating 
that the title should remain inthe vendor fully paid 
for, and gave his notes for the unpaid price, the trans- 
action was an absolute sale, with a Teservation to se- 
cure payment, and, not being executed and acknowl- 
edged in conformity with the chattle mortgage act, is 
void as to whom the property had been mortgaged by 
the purchaser.—COLORADO Sav. BANK V. METROPOLI- 
TAN THEATER OO., Colo., 36 Pac. Rep. 902. 

118. SALE OF LAND—Fraud. — Fraud without damage 
gives no cause of action.—LAKE V. TYREE, Va., 198. E. 
Rep. 787. 

119. SCHOOLS—Teacher’s Contracts.—The trustee of a 
civil township being ex oficio trustee of the school 
township, but having no power to hire a teacher ex- 





cept in the latter capacity, his written contract, signed 
as ‘‘township trustee,” is not enforceable by the 
teacher as it stands, but may be reformed as for mutual 
mistake, on proof that he contracted as school trustee. 
—SPARTA SCHOOL TP. IN DEARBORN COUNTY V. MENDELL, 
Ind., 37 N. E. Rep. 604. 

120. SLANDER — Evidence. — A defendant who has 
started and circulated a slanderous report about a 
woman cannot prove by others that they had heard 
the same slander. — BLACKWELL V. LANDRETH, Va., 19 
8S. E. Rep. 791. 

121. TRESPASS—Estoppel. — Where defendant asked 
plaintiff to lease him certain land, and plaintiff told 
him that he thought the land belonged to one H, and, 
relying on such representation, plaintiff leased the 
land from H, and put a crop thereon, plaintiff was es- 
topped to deny that the entry was lawful, and trespass 
will not lie for the subsequent acts of defendant in 
caring for and removing his crops.—KINNEY V. SERVICE, 
Mich.,59N. W. Rep. 403. 

122. TRESPASS—Question for Jury.—In trespass quare 
clausum, the question of defendant’s possession of the 
premises is properly submitted to the jury, when there 
is evidence that defendant repaired fences, cut brush 
and hay, and pastured cattle thereon. — KINNEY V. 
FERGUSON, Mich., 59 N. W. Rep. 401. 


123. TRESPASS BY OFFICER—Liability of Party to Writ. 
—One who delivers to an officer a valid writ, without 
directions as to the manner of its service, will not be 
liable for torts committed by the latter while engaged 
inthe execution thereof.—MURRAY V. MAOR, Neb., 59 
N. W. Rep. 387. 

124. TROVER — Evidence. — Warehousemen have an 
entire cause of action, in trover, against persons who 
have bought goods stolen from their warehouse, 
though such goods may have belonged to divers bailors. 
—BODE V. LEE, Cal., 36 Pac. Rep. 936. 

125. TROVER—Sheriff—Illegal Seizure.—A vendor who 
has shipped goods to another on credit, and who noti- 
ties the railroad company not to deliverthem, may 
maintain trover against a sheriff who takes them from 
the railroad company on attachment against the 
vendee.—WOLF V. SHEPHERD, Ala., 15 South. Rep. 519. 


126. VENDOR’S LIEN — Foreclosure. — In an action to 
foreclose a vendor’s lien, one who claims a right in the 
land by reason of a judgment against the vendor, can- 
celing the patent under which the latter claimed, isa 
proper and necessary party. — LOONEY Vv. SIMPSON, 
Tex., 268. W. Rep. 1065. 

127. VENDOR AND VENDEE—Land Contracts—Default. 
—A vendor’s right to declare a forfeiture, and recover 
possession, on a default in payment of interest on the 
land contract, is lost by atender of the interest, though 
he refuse it.—HILL Vv. CARTER, Mich., 59 N. W. Rep.}413. 


128. W1ILL—Mental Capacity of Testatrix.—Where the 
question is solely as to the mental capacity of the tes- 
tatrix to make the will, it cannot be shown that a 
short time before its execution, and while she was of 
sound mind, she madea will of identical import with 
the one in question, especially when this was prepared 
at the instance of her husband, who claimed under it. 
—BROWN V. MITCHELL, Tex., 268. W. Rep. 1059. 


128. WILLS — Vested Interest. — A testator gave to N 
the income of one third of his property, and provided 
that, ‘‘to take effect at N’s decease,I give and devise 
said one third part to N’s children, in equal shares, to 
them, their heirs, and administrators forever:” Held, 
that the interest of a child of N’s did not depend on the 
contingency that it survived N, but was a vested inter- 
est at its birth, which, on its death before N, went to 
its heirs or representatives, subject to N’s life interest. 
—MARSH V. Hoyt, Mass., 37 N. E. Rep. 454. 


129. WITNESsS—Corroboration.—Where the testimony 
of a witness is impeached, he may be corroborated by 
showing that he has madesim statements out of 
court about the transaction;— Vv. GRIZZARD, 
N. Car., 198. E. Rep. 760. ; 
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